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)
)

MID F ED SUPPLEMENTAL DEQ SION AND GREER

Inits Mtion for Reconsideration of our Supplenmental Decision
inthis nmatter, Respondent Martori Brothers correctly pointed out that
we had failed to credit it for the amounts of nonnandatory benefits it
paid to its enpl oyees during the nakewhol e period. (See Robert H
H ckam (1983) 9 ALRB No. 6.) Ve have revised our cal cul ations to
correct that error. 1In addition, we have corrected other errors in our
previ ous cal cul ati ons.

Appendi ces C and D, which were attached to our
Suppl enent al  Deci sion and O der, should be replaced with the
Appendi ces and Attachnents attached hereto.
Dated: MNovenber 13, 1985

JEROME R WALD E Menber

PATR CK W HENNLNG  Menber



APPEND X C

(Makewhol e for Far m Enpl oyees)

1. Briseno, Edmundo $695. 64
2. Briseno, Refugio $1158. 80
3.  Betaran, Jose $181. 32
4, Bustanonte, Mke $550. 81
5. Caballero, |saac $ 15.76
6. Caballaro, Joe $422. 61
7. Qano, Donaci ano $769. 99
8.  Fernandez, Tony $100. 21
9. Gvelon, Glbert H $ 15.04
10. (onzal es, Joaquin $175.78
11. Juarez, Juan $ 28.20
12. Lara, Guadal upe $881. 09
13. Lopez, Antonio $ 9.40
14. Martinez, Eduardo $ 35.72
15. Mreno, Ranon $959. 55
16. Navarro, Fren $101. 52
17. Navarro, Jose $ 47.00
18. MNavarro, ctavio R $ 35.72
19. Qtega, Mguel $ 15.04
20. Pacheco, Ranon $236. 85
21. Palonares, Pedro $560. 45

Formul a: [(Hours worked x AdamDairy proportional increase) x Adam
Dairy miltiplier (1.20)] - actual wages paid = gross nmakewhol e anount .
G oss nakewhol e - anount of nonmandatory contributions credited to
Respondent = nakewhol e anount due. (See Attachrent 1.)
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22.
23.
24.
25.
26.
27.
28.
29.
30.
31
32.
33.
34.
35.
36.

Rodri quez, Abel
Rodri quez, Q| bert
Ruesgas, Quadal upe
Rui z, Dani el

Sal as, |saac

Sl as, Jimy

Sal as, Noel

Santi ago, Mgdal eno
Sosa, Henry

Val | ) 0, John

Ver dugo, Paul
Ybarra, Angel
Yoarra, Herbert
Ybarra, Servando

Ybarra, S even
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C QONTI NJED

$ o
$ o
$810.
$ 37.
$ 8L
$ 8L
$ 57.
$646.
$ 86.
$175.
$ 54.

$1054.

$449.

$1637.

$ 15.

40
03
71
60
78
78
34
99
48
78
31
34
03
54
04



ATTACHVENT TO APPEND X C
(Wge Rates - Farm Enpl oyees)

MARTCR ADAM DA RY FCRMULA
Regul ar Proportional |ncrease
$4.12 $5. 00

$4.18 $5. 07

$4. 33 $5. 25

$4. 80 $5. 83

$4. 90 $5. 95

Qvertine

$6. 18 $7.50

$6. 27 $7.61

6. 495 $7. 88

S7.20 $8.74

$7. 35 $8. 92
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APPEND X D

(Makewhol e for Harvest Enpl oyees)

1. Acosta, Afredo $438. 52
2.  Acosta, Glberto $ 10.34
3. Acosta, |srael $ 25.45
4. Acosta, Jaine $ 14.80
5. Acosta, Ruben $451. 68
6. Aguilar, drilo $ 14.19
7.  Ahunanda, M ctor $308. 80
8. Aanis, Aturo $ 89.09
9. Avarez, Mnual $ 85.59
10. Avarez, Paul $ 85.59
11. Amal, Antonio $446. 96
12. Arrendondo, Roberto $9.32

13. Arzola, Bas $299. 83
14. Arzola, Leopol do $369. 22
15. Arzola, Santos $323.91
16. Astobi o, Esteban $14.19
17. Ganacho, Jacinto $ 16.39
18. Gastillo, Juan $380. 89
19. Gardona, A nundo $ 93.25
20. Cavello, Ignacio $ 45.06
21. Chaires, Edward $ 5.48

Formul a: [(Actual wages earned x AdamDairy nul tiplier (1.20)) -
actual wages earned] - anount of nonnandatory contributions
c2:r )edl ted to Respondent = nakewhol e anount owed. (See Attachnent
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APPEND X D QONTI NJED

22. (haires, Eduardo $312 .53
23. (Chavez , Lorenso $29 .85
24. (Chavez, Martin $472 .75
25. (ontreras, Jesus $ 14 .19
26. Qontreras, Mrio R $406 .74
27. orona, Jesse $311 .24
28. (orona, Jose $112 .90
29. Gorona, Luis Q $ 67 .85
30. oronado, David $232 .78
31. Quz, Aegandro $ 74 .17
32. Delgado, Luis $406 . 46
33. Donenquez , Francisco $187 .98
34. Duran, Pedro $226 .57
35. Enciso, M $129 .09
36. BEnriquez, Leopol do $ 16 .64
37. Escobar, A onso $459 .81
38. Escobar, Jose $ 6.9
39. Bspinosa, Fernando $ 78 .39
40. BEspinoza, Jesus $413 .48
41. Bstrada, C Ruben $265 . 07
42. Farfan, Daniel $ 39 .53
43. Fnbres, Andres $104 .92
44. Hores, Roberto $560 .12
45. @Glindo, Carlos $368 .18
46. Grcia, Benjanin $ 13 .53
47. Garcia, Fausto V. $415 . 24
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48.
49.
50.
ol
92.
53.
4.
55.
56.
S7.
58.
59.
60.
61.
62.
63.
64.
65.
66.
67.
68.
69.
70.
71.
72.
73.

Garcia, Jesus
Garcia, Jose L.
Garcia, Manuel
Garcia, Mguel
Garcia, Gscar
Garcia, Ranon

G ner, Larry

Gonzal es, Gornelia
Gonzal es, Emgdio
Gonzal es, Hermgoi o
Gonzal es, Horacio
Gonzal es, Horacio
Gonzal es, Ignacio
Gnzal es, Jose
Gnzal es, Jose C
QGovea, Benjamn
GQovea, Francisco F
Govea, Ranon

G ando, Norberto

G anado, Norberto
Querrero, Celio N
Qutierrez, Jose Perez
Qutierrez, Rchard
Haro, Luis

Her nandez, | srael

Her nandez , Juan

11 AARB Nb. 26

APPEND X D QONTI NJED

$ 25
$378
$104
$ 20
$195
$312
$203
$ 14
$ 14
$409
$205
$ 14
$ 18
$143
$163
$366
$366
$277
$274
$21
$394
$ 50
$ 7
$408
$306
$127

.45
.48
.92
. 76
.67
L7
. 76
.19
.80
.95
. 68
.80
. 36
.42
.49
.25
.25
.42
.34
.93
.97
.91
.89
.99
.54
.87



74.

75.
76.
77.
78.
79.
80.
81.
82.
83.
84.
85.
86.
87.
88.
89.
90.
91.
92.
93.
94.
95.
96.
97.
98.
99.

lzaquirre, Benito

Juarez, Jesus

Larson, Mri ano

Leyva, Phil

Li zzar ago, Guadal upe

Lppez, Antonio

Lopez, M A fredo

Lopez, Raf ael

Lopez, Roberto

Lopez, Haul

Lozano, T. Godora
Madrid, Sanley

Mar i nes,
MNar quez,
Marti nez,
Marti nez,
Marti nez,

Marti nez,

Ansel no
Lui s
Jimmy J.
Pedro
Pedro
Serjio

Medi no, Manuel

Mesa, Al ejandro

M guel , Jose

Mbl i na, Franci sco

Mbndoza,
Mont oya,
Mor al es,

Mor al es,

Sal vador
Mar cel i no
Luis R

M guel

11 ALRB Nb. 26

APPEND X D GONTI NED

$460. 08
$480. 64
$602. 22
$435. 29
$ 9.82
$ 78.22
$ 52.36
$ 14.19
$579. 34
$ 94.72
$ 38.69
$ 11.26
$489. 52
$175. 07
$234. 16
$319. 78
$ 5.48
$131. 04
83. 04
20. 93
36. 32
66. 20
21.14
14. 19
89. 09
$474. 22

B B B B B B &



APPEND X D QONTI NJED

100. Moral es, M guel $11.91
101. Mreno, Roberto $459. 81
102. Murillo, Everado $ 60. 82
103. Mirrillo, Ignacio $592. 65
104. Miurillo, Maria Hortado $393. 94
105. Murillo, Teofilo $455. 42
106. NMNavarro, Conrado $390. 90
107. Ontiveros, Martin $ 18.14
108. Qtega, Mises $ 14.80
109. Qtiz, BErique $328. 59
110. Parra, Hector $ 89.04
111. Perez, |snael $357. 47
112. Perez, Jaine $165. 03
113. Perez, Jaine $ 20.48
114. Perez, Juan B $556. 63
115. Perez, Juan V. $ 1.58
116. Perez, Val denar $601. 58
117.  Perez, Val denar $ 5.48
118. Quintero, Enesto $501. 91
119. Qiintero, Enesto $ 14. 80
120. Ramrez, David $154. 10
121. Ramirez, Francisco M $435. 32
122. R os, Jesus $515. 00
123. R os, Jesus $ 14.80
124. R co, Lorenzo $357. 48
125. Ros, Lorenzo C $ 19.17

11 AARB Nb. 26



APPEND X D GONTI NJED

126. Ros, Raniro $315. 69
127. Ros, Ranmiro $105. 02
128. Rvera, Santos $406. 70
129. Robles, Afredo $ 7.18
130. Robl es, Francisco $414. 62
131. Robles, Roberto $ 65.18
132. Robles, Rodolfo $470. 62
133. Robles, M ctor $ 14.19
134. Rocha, Mrcos $460. 07
135. Rodriquez, Enrique $447. 20
136. Rodriquez, Luis $ 52.36
137. Rosal es, Fi del $ 80. 38
138. Sal azar, Federico $ 14.19
139. Salazar, Refugio $ 14.19
140. Saldivar, Antonio $ 55.79
141. Saldivar, Hias $ 80.09
142. Salvador, Torres $116. 05
143. Sanchez, Carlos $ 25.22
144. Sandoval , Jesus $ 10.59
145. Sandoval , Jorge $ 23.28
146. Sandoval , Jose $472. 75
147. Sandoval , Pedro $480. 64
148. Sandoval , Marcos S. $451. 30
149. Sandoval, Mrio $ 39.01
150. Sandoval, Margarito $374. 39
151. Sandoval, M guel $362. 02

11 AARB Nb. 26



APPEND X D QONTI NJED

152. Saurez, Saturino $ 5.48
153. Savaia, Sal vador $ 14.19
154. Sedano, Jose $377. 11
155. Sepeda, Lucio $ 14.19
156. S gmund, Carlos D $ 17.44
157. Solis, Hias $ 14.19
158. Sota, Federico $138. 49
159. Soto, M ses $122. 99
160. Ul oa, Antonio $ 52.13
161. Uloa, Gabino $ 5.48
162. Uoa, Gvino $413. 90
163. Val enzuel a, Arnulfo $119. 72
164. Val enzuel a, Jose M $443. 36
165. Val enzuel a, Manuel $ 14.80
166. Val enzuel a, Martin $119. 72
167. Valenzuela, Regilio $104. 92
168. Val enzuel a, Regi nal do $ 14.19
169. Mlla, Henry $239. 47
170. Mllareal, Micente $425. 96

171. Ml lavicencio, Castantin $417. 29
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a conpl i ance proceeding] is review of the anount
necessary to nake enpl oyees whol e, not whet her or not
t hey shoul d be made whol e ..

(Holtville Farns, Inc. v. ARB (1985)

168 Cal . App. 3d 388, 398.) (Enphasis added.)?
Ignoring this precedent, the di ssent nonethel ess engages in an
i nappropriate "second | ook" at the evidence presented at the
previous liability stage of this proceeding.?

In short, the dissent is based on the faulty prem se

5/ The di ssent questions whet her these cases which restrict courts
fromreconsidering a liability decision during their reviewof a
conpl i ance deci sion are applicabl e to Board reconsi deration of a
liability decision. However, the dissent's own attenpt to construct
legal authority to sidestep the doctrine of res judicata and to
reconsi der final Board decisions answers the question. UWhlike the
prefactory cond|t| on cited fromDavis at footnote 1 of the dissent, our
statute is not "silent" as to the limts of reopening a record or
reconsi dering a deci sion. Labor Gode section 1160.3 states, in rel evant
part:

Uhtil the record in a case shall have been filed in a
court, as provided in this chapter, the board nay, at any
tine upon reasonabl e notice and in such nanner as it

shal | deemproper, nodify or set aside in whole or in
part, any finding or order nade or issued by it.

(Enphasi s added. )

Inthe instant case, the record was filed and the Gourt's summary deni al
of the petition for reviewwas a decision on the nerits. (See ALRB v.
Abatti Produce, Inc., supra, 168 Cal . App. 3d 504.) The cl ear | anguage of
section 1160. 3 uneqw vocal |y prohibits the Board fromreconsi deri ng our
previous Decision at 8 ALRB No. 23.

9'n reeval uating the evidence presented in the underlying liability
case, the dissent interprets conduct of URWrepresentatives and
concl udes that the Lhion's negotiation strategy "inpair[ed] the required
mutual ity of an effort to reach coomon ground.” However, the ALJ
specifical ly considered and rejected the argunent that the Uhion was
bargaining in bad faith and the Board adopted that conclusion. (See ALJ
Decision at page 15.) Further, we note that in surface bargai ni ng cases,
the Board eval uates the enpl oyer's bargai ning conduct in light of the
totality of the circunstances, including the bargai ning conduct of the
Lhion. This has been our standard for several years. (Seei.e
Kapl an's Fruit and Produce Gonpany (1980) 6 ALRB No. 36, Admral Packing
Gonpany, supra, 7 ALRB No. 43.)

11 AARB Nb. 26



that the question before us is whether our previous finding of bad
faith bargai ning was correct. S nce our Decision in Martori

Brothers, supra, 8 ALRB No. 23, becane res judicata as to this case

when the court of appeal summarily di smssed Respondent's petition
for review the sole question before us now which we wll address
next, is the conpliance aspect of our previous Decision.

MARTI NEZ CREW

The Martinez-crew enpl oyees were unl awf ul |y di scharged for
engaging in a work stoppage on February 5, 1980. The backpay peri od
consi sts of one day, February 6, 1980. The parties stipulated that the
gross backpay wages due to each of these workers is $70.97. V¢ agree
wth the ALJ that the nenbers of the Martinez creware also entitled to
contractual nakewhol e for the one day they did not work because of their

unl awf ul di scharge. (See Dutch Brothers, et al. (1977) 3 ALRB No. 80.)

This dual award is required in order to fully renedy Respondent's
over | appi ng msconduct: it discrimnatorily di scharged these workers and
it unlawfully refused to bargain. This renmedy pl aces the di scri mnatees
in the same position they woul d have been absent Respondent's dual
m sconduct .

V¢ reject Respondent's argunent that an escrow account is
I nappropri ate where the discrimnatees have not been produced at the
hearing to testify about their efforts at mtigating their enpl oynent

losses. In Mario Saikhon, Inc. (1984.) 10 ALRB No. 36, we adopted the

National Labor Rel ations Board' s practice of establishing escrow

account s when di scri m natees cannot be

11 AARB Nb. 26



located. Ve wll order Respondent to pl ace the gross backpay
and nakewhol e amount s due each of the Martinez-crew di scri mnatees

who did not testify (See Appendix A in escrow wtth the Regional

Drector for a period of up to tw years fromthe date of this

Suppl enent al  Deci si on.

D SAONTI NUANCE G- BUS TRANSPCRTATI ON

V¢ previously found that Respondent had unl awful |y
di scontinued its bus transportation fromQCal exico. V& adopt the ALJ's
concl usi on that Respondent di scontinued the Cal exi co bus transportation
on January 31, 1979.

Paragraph 2(a) of the Board's Qder in the underlying
Deci sion requi res Respondent to "...nake whol e each enpl oyee enpl oyed

since January 1979, for any loss of pay and ot her econonic | osses

resul ti ng fromRespondent's di sconti nuance of the Cal exi co bus
transportation for workers." (Enphasis added.) V¢ agree with the
ALJ' s interpretation of our Oder as including the actual cost of
alternate transportation, as well as reinbursenent for days of work
mssed due to the enpl oyees' inability to secure alternate
transportation. Ve affirmthe ALJ's conclusions regardi ng the clains
of the six enpl oyees who testified: Mario Gontreras, Lorenzo R co,
Nbi ses Soto, Ignacio Soto, Maria Mirillo and Tofilio Mrrillo. (See
Appendi x B.)

The ALJ recommended that other potential clainants be

allowed a period of two years fromthe date of the Board's

"D scrinminatees Mrrio Gontreras and ' Lorenzo Rico did testify and
therefore their backpay and nakewhol e amounts shal | be payabl e directly
to themas of the date of this Suppl enental Deci sion.

1.
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suppl enental decision to present their clains concerning | oss of pay and
ot her economc | osses suffered as a result of Respondent's unl aw ul
termnation of Cal exico bus transportation for workers. Respondent
excepts to this recommendation. Ve agree.

The procedure suggested by the ALJ is quite different from
the escrow procedure described above for, in the latter procedure, the
discrimnatees’ identities are known and the anount of gross backpay
clai ned and known interi mearnings are established in the General
Qounsel ' s specification. In the procedure recommended by the ALJ, not
only are the nanes of the specific claimants not known, but even their
nunber and the anounts of their clains are al so unknown. In view of
this uncertainty, we find the recommended procedure i nappropriate.
QONTRACTUAL MAKEWHOLE

The nmakewhol e period in the instant case extends from
Novenber 20, 1979 until My 21, 1980, the date on whi ch Respondent
submtted a full counterproposal to the UPW The enpl oyees entitled to
nmakewhol e relief are 36 farmenpl oyees, 76 thinni ng-crew enpl oyees, and
171 harvest enpl oyees (the crews of John Martinez and Canari no
Sandoval ) .

Respondent had harvesting operations in California and
Arizona. The two harvest crews worked in both states during the
nakewhol e period. General Gounsel argued that the harvest enpl oyees
are entitled to nakewhol e relief for the periods of tine they worked
ineither state. Respondent argued that the ALRB does not have
jurisdiction to order nakewhol e to enpl oyees engaged in its Arizona

operations. The ALJ agreed wth

11 ALRB Nb. 26



Respondent. The UFWexcepts to this concl usi on.
The ALJ applied the "contact” analysis outlined in Mario
Sai khon, Inc. (1978) 4 ARB No. 72. As we find that the ALJ's anal ysi s

is not applicable to the facts in the instant case, we need not
determne whether that anal ysis is correct.

The issue presented in this case, the appropriateness of
i nposing an extraterritorial renedy for a refusal to bargain violation,
is before us for the first tine. This question is distinguishable from
situati ons where we have sought to protect the exercise of Galifornia
rights during a Galifornia enpl oynent rel ation from subsequent out - of -
state retaliation. (See J. R Norton Gonpany (1982) 8 ALRB No. 76;
Mrio Saikhon, ¥ supra, 4 ALRB No. 72, citing A aska Packer's Assn. v.
Ind. Ace. Gonm of Cal. (1935) 294 U S 532 at p. 541, "...[T] he power

of the state to effect | egal consequences is not limted to occurrences
wthin the state if it has control over the status which gives rise to
those consequences.") The crucial distinctionis that in the instant
situation, the unlawful conduct, surface bargaining, occurred in
Galifornia, and nore inportantly, the status giving rise to the unfair
| abor practice, Respondent's bargai ning obligation, was also limted to
Respondent ' s Cal i forni a enpl oyees.

The UAWs certification is |limted to Respondent's
agricultural enployees in the Sate of Glifornia. (Mrtori
Brothers Dstributing (1978) 4 ALRB Nb. 5. See Bruce Church,

¥ reconsideration, the Board reaffirned its statutory
interpretation of the Act but found insufficient evidence to
warrant an assertion of its extraterritorial power. (Mrio
Sai khon, Inc. (1980) 5 ALRB No. 30.)

11 AARB Nb. 26



Inc. (1976) 2 ALRB Nb. 38: statew de unit appropriate but no
jurisdiction over operations outside CGalifornia; therefore, Arizona
enpl oyees not included in bargaining unit.) Mreover, as the scope of
the bargaining unit is not a mandatory subject of bargai ni ng, Respondent
was under no obligation to bargain over its workers while they were
enpl oyed in Arizona. As Respondent was |egally bound to bargain solely
over the wages, hours, and terns and conditions of enpl oynent of the
enpl oyees in the Galifornia bargaining unit,? our previous finding that
it engaged in bad faith bargaining can relate only to those enpl oyees.
Finally, as our unfair |abor practice finding relates only to enpl oyees
who worked in Galifornia, only those enpl oyees are entitled to a
nakewhol e renedy.

The ALJ adopted General Gounsel's makewhol e forml a whi ch
utilized the Sun Harvest contract for conparative purposes. Respondent
excepted to this concl usion.

I n nakewhol e cases, where the General CGounsel has
establ i shed at hearing that the nakewhol e anounts were cal culated in a
nmanner that is reasonabl e and conforns to the standards set forth in
our decisions, the Board wll adopt the General (ounsel's formul a and
conputations. The Board nay reject or nodify the General CGounsel's

formul a and/ or conput ations where a respondent

9There is no evidence in the record that any terns or conditions
of the workers' enploynent (i.e., seniority) in Gaifornia were
affected by their enpl oynent history in Arizona. Ve would viewthe
matter differently if such evidence were present. However, we need
not now det erm ne whet her such evi dence woul d | ead to a different
result on the question of Respondent's bargai ning obligation.

11 ALRB Nb. 26 10.



or charging party can denonstrate that the General (ounsel 's net hod of
cal cul ati ng nakewhol e is arbitrary, unreasonable, or inconsistent wth
Board precedents, or that sone other nethod of determning the nakewhol e
anounts is nore appropriate. (Kyutoku Nursery, Inc., supra, 8 ALRB N\o.
73. See also, J. R Norton Gonpany, Inc. (1984) 10 ALRB Nb. 42.) The

Board does not require a detailed show ng of contract conparability. To
establish a reasonabl e fornula, it is generally sufficient for General
Gounsel to present contracts negotiated by the sane union, covering
operations in at |east sone of the sane coomodities and | ocation(s) as
those of the respondent, and in effect during the nakewhol e peri od.

In the instant case, the ALJ rejected the contracts submtted
by Respondent for a variety of reasons: sone of the conpani es did not
harvest lettuce; all but one of themdid not have operations in the
sane geographi cal |ocation as Respondent; all of the contracts were
executed two years before the nakewhol e period herein; and, all of the
contracts contai ned a general wage rate | ower than Respondent's non-
contractual wage rate.

Respondent has excepted to the ALJ's adoption of General
Gounsel *'s formul a and his correspondi ng rejection of the contracts it
of fered as conparabl e. However, Respondent does not even attenpt to
di spute the ALJ's concl usions about why the contracts it proffered were
not conparable. Respondent’'s unsupported, bl anket exception nust be
rejected as Respondent has failed to establish that its proposed
formula is a nore appropriate nethod of determning the nakewhol e

anount due, or that General Qounsel's

11.
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formula is arbitrary, unreasonable, or inconsistent wth Board

precedent. (See Kyutoku Nursery, Inc., supra, 8 ALRB Nb. 73.)

Respondent fil ed nunerous ot her exceptions relating to the
propriety of our nakewhol e remedy. As the issues rai sed by Respondent

have been fully addressed by the Board in J. R Norton, supra, 10 ALRB

No. 42, we will not repeat that discussion here.
GONCLUSI ON

Respondent ' s harvest enpl oyees recei ved the Sun Harvest wage
rate and therefore their nakewhol e renedy wll consist solely of the
fringe benefit conponent of nakewhol e. As di scussed above, these
enpl oyees w || be conpensated only for the periods of tine during the
nakewhol e period when they worked in Galifornia. Ve wll adopt the
ALJ' s recommendation to utilize the proportional increase calcul ation
pursuant to AddamDairy d/b/a Rancho Dos R os, supra, 4 ALRB Nbo. 24 and

Robert H Hckam supra, 9 ALRB Nb. 6 for those job classifications

pai d above the general wage rate.
RER

Pursuant to Labor Gode section 1160.3, the Agricul tural
Labor Rel ations Board (Board) hereby orders that Martori Brothers, its
officers, agents, successors, and assigns shall:

1. Pay to the enployees listed in the attached Appendi x B,
and to Mrio ontreras and Lorenzo Rco listed in attached Appendi x A
the anounts set forth therein beside their respective nanes, plus
i nterest thereon conpounded at the rate of seven percent (7% per
annum conputed quarterly, through the date of this Suppl enent al

Decision, and thereafter in accordance wth

12.
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our Decisionin Lu-Bte Farns, Inc. (1982) 8 ALRB No. 55.
2. Pay to the Regional Drector of the H GCentro Region, the

sumof $90.99 per enpl oyee plus interest as provi ded above, to be held
I n an escrow account pursuant to the provisions of the foregoing

deci sion on behalf of all of the naned di scrimnatees in Appendi x A
attached hereto, except that the anounts owng to Mario Gontreras and
Lorenzo R co shall be payable directly to themas of the date of this
Suppl enent al Deci si on.

3. Pay to the enpl oyees listed in Appendices C and D
attached hereto, the nakewhol e anmount set forth therein beside their
respective nanes, plus interest as provi ded above.

Dated: Qctober 7, 1985

JEROME R WALD E Menber

PATR K W HENNLNG  Menber

13.
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CHAl RPERSON JAMES- MASSENGALE, Dissenting in Part:

As an initial point of departure fromthe majority
decision, | dissent fromny colleagues' denial of General (ounsel's and
Respondent ' s Mtions for Reconsideration of the underlying Agricultural
Labor Rel ations Board (Board or ALRB) decision in light of the court's
decision in Carl Joseph Maggio v. Agricultural Labor Rel ations Bd. (198-
4) 154 Gal. 3d 40. In that case, the Court of Appeal reversed our
decision in Admral Packing Gonpany, et al. (1981) 7 ALRB Nb. 43 that

Respondents, a group of agricultural enpl oyers which included Respondent
Martori, had declared a fal se i npasse and, therefore, were in bad faith
fromFebruary 21, 1981. Oh March 23, 1982, the Board issued its Decision
and Qder uphol ding the determnation of the Admnistrative Law Judge
(ALJ) that, fromNovenber 20, 1979 until at |east May 1980, Respondent
herein was in bad faith. The Board ordered nakewhol e to renedy
Respondent ' s refusal to bargain.

A though the ALJ's deci sion was concerned only wth the
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allegation of bad faith begi nning on Novenber 20, 1979, the Board deci ded
to i npose nakewhol e in view of the totality of Respondent's conduct from
February 21, 1979. The Board concl uded that the nake-whol e renedy was

appropri ate based upon its now overrul ed decision in Admral Packing

Gonpany. The Board st at ed:

V¢ agree wth the AOthat Respondent's letter of Novenber

20, 1979, was not a good-faith effort to resune the

negoti ati ons whi ch Respondent had halted in February 1979.

Oh the contrary, the totality of Respondent's conduct,

i ncl udi n? the summary rejection of the UFWs Decenber 18,

1979, offer and its delay in submtting a counter-proposal

until My 1980, indicates that fromMNovenber 20, 1979 until,

at |east, May 1980, Respondent continued the bad-faith

bargaining it began on February 21, 1979. 1In this context,

the Novenber 20 |etter appears to have been the first step in

a preconcei ved plan to justify a wage increase whi ch

Respondent intended to nake, regardl ess of the UFWs

position. Ve so find. (8 ALRB No. 23, pp. 2-3.)
The deci sion to inpose nakewhol e, then, was expressly predi cated upon the
finding that the unilateral wage raise was the "first step" of a plan
which originated i n Respondent’s declaration of fal se i npasse on February
21, 1979.

In denying the Mtions for Reconsideration, the najority
states that the doctrine of res judicata prevents it fromengagi ng i n any
reconsi deration of the propriety of our renedial order. Fromdecisions
which hold that in their review of conpliance proceedi ngs the courts have
no power to reconsider the decision to anard nake-whol e, the najority
concl udes that the Board simlarly has no power to reconsider its
previous decision. Here, inreliance on principles of res judicata, the
najority is issuing an order directing conpliance wth a prior Board
order which was based on a finding whi ch was subsequent|y reversed by the

appel l ate court.
11 ALRB Nb. 26
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It is ny belief that the bifurcated nature of the Board s
admni strative unfair |abor practice proceedi ngs does not al ways permt
strict application of judicial principles. Decisions characterizing the
rel ati on between review ng courts and the Board do not seemapposite to
the question of the Board s inherent power to reconsider its own
decisions. The greater flexibility of an admnistrative agency to
reconsider its actions has been judicially recogni zed:

Any del i berative body--admnistrative, judicial or |egislative—
has the i nherent power to reconsider an action taken by it

unl ess the action is such that it may not be set aside or

unl ess reconsideration is precluded by law [dtations.] The
power of admnistrative reconsideration is consistent wth the
principle that '"notions of admnistrative autonony require

that the agency be given a chance to di scover and correct its
own errors. "' YGtatlons ]

Wiet her reconsi deration of an adrri nistrative actionis

precl uded by I aw depends upon 'when the authoritative |aw
|ntends it to be final, ichis to be determned in every
case ' upon the schene of |aw by which [admnistrative] power is
conferred." [dtations.] Termnal finality of an
admnistrative action is commonly prescribed by enabling awin
terns of a post-action period after which the admnistrative
body nay not reconsider for lack of jurisdiction. [dtations.]
Such finality, and the consequence of |apsed jurisdiction, are
not readily to be inferred if the enabling | aw does not
expressly provide for them [dtations.]

(In re Fain (1976) 65 Cal . App. 3d 376, 388-89.)Y

Yps Davis points out, the interest infinality, whichis at the
heart of the doctrine of res judicata, is only one of the el enents to
be considered in determning the limtations on agency power to
reconsi der :

Wen statutes are silent and | egislative intent unclear,
agenc! es and review ng courts nust work out the practices and
the limts on reopening. The considerations affecting

(fn. 1 cont. on p. 17)
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| point out the above-quoted authorities not to justify
reconsi dering the Board s initial decision concerning whether Respondent
violated the Agricultural Labor Relations Act (Act) by raising wages on
Novenber 20, 1979, and by its subsequent pattern of bargai ni ng through
May 1980, but only to support ny viewthat the limts of our power in
this area should not be so readily circunscribed by nerely invoking
general principles of res judicata. Were, as here, the Board has
predicated its inposition of nakewhole liability on a pattern of events
whi ch nay no | onger be said to obtain, reconsideration of the nakewhol e
order does not invoke the broad question of our power to reconsider any
decision. The rationale, |long ago expressed by the California Suprene
Gourt in a decision not to apply the general rule that an appel | ate court
cannot take judicial notice of matters outside of the record, is equally
applicable to the circunstances here. In Sewell v. Johnson (1913) 165

Gl . 762, the court stated:

Lhder these circunstances there is in fact presented a
situation where we are asked to affirmthe present judgnent
whi ch i s based sol el y upon a judgnent whi ch we have reversed,
and whi ch af firmance we woul d have to nmake unl ess we take
judicial notice of our action which

(fn. 1 cont.)

reopeni ng to take account of new devel opnents or of new evi dence
of ol d devel opnents often differ fromthose affecting the
correction of mstakes or shifts in judgnent about |aw or
policy. Wsually the search for a basic principle to guide
reopening is futile; the results usually nust reflect the needs
that are unique to each admnistrative task. Factors to be

wei ghed are the advantages of repose, the desire for stability,
the inportance of admnistrative freedomto reformil ate policy,
the extent of party reliance upon the first decision, the degree
of care or haste in nmaking the earlier decision, the general

equi ties of each probl em

(Davis, Admnistrative Law Text, 818.09, p. 370.)
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resulted in the reversal of the principal judgnent.

Certainly there ought to be sone way to prevent conflicting
decisions in the sane tribunal, obviate a situation which
practically involves an absurdity, and prevent a result which
wll not only give to the respondent a benefit to which he is
not entitled, but which woul d be inequitabl e and unjust to

t he appel | ant .

Next, inasnuch as the Board' s conclusions in 8 ALRB Nb. 23 are
so inextricably intertwned wth the nowvacated Admral findings, |
bel i eve that the Board maj ority shoul d have engaged in a de novo revi ew
of the record in that case in order to assess Respondent's bargai ni ng

conduct independent of Admral. Based on ny own such review, | am

persuaded that the majority is correct in finding that Respondent
i npl enented a unilateral change i n wages on Decenber 15, 1979, in
viol ati on of Labor Gode section 1153(e) and (a). However, | disagree
that there is sufficient evidence to support a further finding that
Respondent al so engaged i n surface bargai ni ng between Novenber 20, 1979,
and May of 1980.7

A t hough Respondent had an obligation to bargain with the
Lhited FarmVWrkers of America, AFL-A O (lhion or URW, concerni ng wages
and other nmandatory terns and conditions of enpl oynent when the Uhion

requested it to do so, the Lhion nade no effort to break

ZEssentially, the najority bases its conclusion on the nature and
the timng of the proposal s exchanged between the parties. But, "In
finding a violation of the obligation to bargain in good faith based
exclusively on contract proposals, the Board is in effect doing that
which it is prohibited fromdoing--sitting in judgnent upon the
substantive terns of a proposed col | ective bargai ni ng agreenent. "
(Seattle-First National Bank v. National Labor Relations Board (9th Qr.
1981) 638 F. 2d 1221 [106 LRRM 2621].)

-18-
11 ARB No. 26



the i npasse or resune negotiations.? Nevertheless, it is well-settled
that an enpl oyer has a duty to notify and negotiate with its enpl oyees'
bar gai ni ng representative before changi ng terns and conditions of
enpl oynent and vi ol ates Labor Gode section 1153(e) and (a) by instituting
uni | ateral changes before negotiati ons have been given a fair chance to
succeed. (National Labor Relations Board v. Katz (1962) 369 U S 736 [50
LRRVI 2177] .)

h Novenber 20, 1979, while the parties were still deadl ocked

on all mandatory subjects of bargaining, wages in particul ar, Respondent
advised the Lhion in witing that it was considering a change to the

"qui ntero" systemof harvesting at the start of the forthcomng 1979- 80

| ettuce harvest season at a wage rate of 80 cents per carton. Respondent
al so explained that should it decide to continue with the conventional
ground pack nethod, "we propose to pay what appears to be the industry
rate of 75 cents per carton."? Respondent offered to meet with the Uhion

inorder to

IThe parties did neet on one occasion prior to the tines pertinent
herein, but at the behest of this and certain other Admral Respondents.
Uoon the conclusion of that neeting, in August 1979, the Uhion agreed
that the parties were still at inpasse because their respective positions
remai ned fixed. (See Maggio v. ALRB supra, 154 Cal . App. 3d 40; and
Admral, supra, 7 ALRB No. 4371

“Respondent provi ded the Lhion with a witten proposal, setting
forth wth specificity the changes which it contenplated. U-Wnegoti at or
Ann Smth testified that Respondent's assessnent of the prevailing trio
rate was correct and that the prior season's rate had been 57 cents. The
Board affirned the finding of the ALJ that the letter did not "suggest a
wllingness to bargain" and that it nade no nention of an anti ci pated
change to a quintero system That finding nay be explained by the ALJ' s
footnote no. 7 wherein he observed that Ann Smth had testified that
there was no di scussi on of the wage proposal in the Novenber 20 |etter.
I—E\Aeve][, I Iny review of that letter (General Gounsel's Exhibit 1-D reveal s
three fu

(fn. 4 cont. on p. 20)
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di scuss the proposed changes. In a witten response dat ed Novenber 26,
1979, UAWnegotiator Ann Smth expressed her belief that the industry
bar gai ni ng group, which included Respondent, had decl ared i npasse in bad
faith, but that the Union was ready to neet wth Respondent if it was
prepared to continue those negotiations or nodify its bargai ni ng
position in any manner. Smth al so cauti oned Respondent that the Uhion
woul d view any unilateral inplenentation of either the "quintero" system
or the proposed rates as unfair |abor practices.

Wien the parties did neet, on Decenber 7, 1979, the Unhion was
adamant inits position that no interi mchanges be nade and of f er ed
Respondent two choi ces: sign an agreenent identical to thai which the
Lhi on had conpl eted wth the Sun Harvest Gonpany in | ate Septenber 1979,
or resune itemby-itembargai ning fromthe respective positions of the
parties at the tine of the February 1979 inpasse. Respondent was
equally as set inits position that a start-of-harvest wage i ncrease was
necessary and that it could not under any circunstances adopt the Sun
Harvest contract. Respondent argued that the alternative of retreating
to the prei npasse stage of negotiations woul d not have been productive
because the Uhi on had, from Respondent's viewpoint, nmaterially inproved
many of its prior proposal s during subsequent negotiations wth Sun

Har vest .

(fn. 4 cont.)

par agraphs in which Martori discussed going to a quintero systemat 80
cents per carton or staying wth the conventional ground pack nethod but
at a 75-cent rate. Mreover, Aon Smth did in fact testify that the

qui ntero systemhad been nentioned in Martori's Novenber 20 letter (RT
I, p. 58, 1. 22), and that a 75-cent-| ettuce-harvest piece rate al so had
been proposed (RT I, p. 59, 11. 3-4).

-20-
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According to Smth, the parties renained fixed in their stated
posi tions and no substantive proposal s were di scussed.?

Upon concl usi on of the neeting, as urged by Respondent, the
Lhi on promsed to submt a counterproposal by Decenber 10. Respondent
testified that when it called the Uhion on Decenber 10, it was assured
that it coul d expect the proposal prior to Decenber 14; however, the
Lhion again failed to provide the proposal by the date promsed. The ALJ
credited Respondent's assertion in that regard by observing that the
Lhion did not submt the counterproposal on the dates originally
pr om sed.

Thereafter, on Decenber 18, Smth tel ephoned the office of
Respondent ' s counsel and | eft a nmessage with a secretary which she
confirnmed in a witing dated Decenber 19. It is not clear when
Respondent received either the oral nessage or the letter but, in any
event, it was after the date on which the Board found Respondent had
i npl enent ed the conventional -pack rate of 75 cents which it had proposed
four weeks before.

In that letter, the Union proposed a rate of 80 cents per
carton; i.e., five cents in excess of either Respondent's proposal, the
rate Respondent actually inplenmented, the prevailing rate, or
I
I

Yl ater that sanme day, in an action which may be interpreted as
signifying an assessnent by the Union that further negotiations woul d not
be fruitful, it served Respondent wth an unfair |abor practice charge in
which it alleged that Respondent had engaged in bad faith bargaining in
viol ation of Labor Gode section 1153(c), (e) and (a) by inpl enenting
unl awful unilateral changes on Decenber 7, 1979. The wage change, which
was the subject of that charge, was not effectuated by Respondent unti l
Decenber 15, 1979.
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the Sun Harvest contract rate.? Respondent interpreted the
count erproposal as notice fromthe Uhion that if Respondent did not adopt
the Sun Harvest contract, the Unhion woul d continue to denand terns which,
from Respondent ' s standpoi nt, were nore onerous than those contained in
the Sun Harvest agreenent and offered to Respondent on Decenber 7. As
Respondent expl ai ned, in response to specific questions advanced by the
ALJ, the Lhion did in fact reduce certain of its prei npasse denands, but
the newlevels were in excess of the final terns of the Sun Harvest
contract. For exanple, the Lhion's nedical plan proposal called for a
change from6z percent to 50 cents per hour, a reduction fromthe rate
proposed in February, but still 15 cents over the Sun Harvest contract
provi si on whi ch had been offered on Decenber 7. S mlarly, the Union
reduced its February pensi on programdenand from5 percent to 30 cents
per hour, yet the sane enpl oyer contribution figure in the Sun Harvest
contract was significantly less (18 cents).

n Decenber 31, 1979, Respondent conveyed to the Lhion its
interpretati on of the Decenber 19 proposal, characterizing it as a
"take it or leave it" offer to "either sign the Sun Harvest agreenent
W th appropriate cosneti c and procedural changes, or the Uhion wl|

only agree to sonething worse in the eyes of the

9'n Bradl ey Vdshfountain Co. (7th Ar. 1951) 192 F.2d [29 LRRMV 2064],
cited by the U S Suprene Gourt in NLRBv. Katz, supra, 369 US 736,
the circuit court held that an enpl oyer could legally grant a wage
I ncrease during negotiations which was | ess than the uni on had proposed.
Here, however, the Lhion did not tinely contest the anount of
Respondent ' s proposed wage rate and did not tinely assert an alternative
wage figure. Mreover, when the Lhion ultinately, and bel atedly,
submtted a specific wage demand, the figure was higher than the rate
whi ch Respondent had al ready in fact inpl enented.

-22-
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enpl oyers than the Sun Harvest agreenent.” Respondent concluded that the
parties were again at inpasse and would renain so "until such tine as the
Lhionis either wlling to accept the differences between [ Respondent ]
and Sun Harvest and negotiate an appropriate agreenent or until such tine
as the conpany feels conpel led to sign the Sun Harvest agreenent ...."
The Lhion's reply on January 9, disputed Respondent's assessnent of the
Lhion's position wth regard to Sun Harvest, as well as Respondent's
assertion that the parties were at inpasse, and offered to resune

negoti ati ons.

According to the findings of the ALJ inthis matter, the next
contact between the parties occurred on January 28, 1980, when Respondent
reiterated its perception of the Uhion's bargai ning position insofar as
it related to Sun Harvest, and set forth specific concerns wth respect
to the Lhion's proposal .” Respondent al so expressed a willingness to
conti nue negotiations and sought clarification on specific bargaini ng
subj ects which the thion mght be willing to nodify. The Uhion responded
on February 6, again disputing Respondent’'s perception that the Uhion was
steadfast in its adherence to the Sun Harvest agreenent and urged
Respondent to nodify its proposal s of February 1979. The Uhion al so

Invited Respondent to neet wth the Lhion in order that Respondent m ght

’n January 21, 1980, but in response to the unfair |abor practice
charge which the Uhion had filed on Decenber 7, Respondent explai ned to
the Regional DOrector of the Board's H Centro Region that it had
nai ntal ned the conventional pack nethod but wth an increase in wages at
the start of the 1979-80 season to the prevailing Inperial Valley rate of
75 cents per carton. Respondent defended its action in that regard on
the basis of an inpasse in negotiations, historical past practices, and
exi gent circunstances whi ch "comranded t hat [ Respondent] pay the
prevailing rate...in order to get its 1979-80 | ettuce crop harvested. "
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reply to the Lhion's Decenber 19 nodifications. Respondent agreed to do
soinaletter dated February 12, and subsequent|y proposed several dates
to the Lhion in tel ephone calls which resulted in a neeting between the
parties on March 4. Respondent agreed at that tine to submt a witten
response to the Uhion's Decenber 19 proposal, doing soin April on all
itens except wages which it finally sent to the Lhion the fol |l ow ng
nont h. ¥

Snce the parties were at inpasse on Novenber 19, 1979,
Respondent coul d have lawful ly inplenented its |ast wage offer (i.e., the
proposal nmade in February 1979) even wthout notification to and
bargai ning with the Lhion. However, on Novenber 19, 1979, Respondent
proposed a new and hi gher wage rate which constituted a nodification in
prior wage proposals, thus indicating a willingness to resune
negoti ati ons, based on a new proposal and thereby breaki ng the i npasse.
Wi | e Respondent thereafter vigorously resisted the whol e of the Sun
Harvest contract submtted by the Uhion, its proposed wage rate precisely
paral leled that of Sun Harvest and, to that extent, indicated a
w | lingness to accept at |east sone of the Sun Harvest terns.

Agai nst this background, however, in order to properly
eval uat e Respondent's overal | bargai ni ng conduct, it cannot be assuned

that Respondent's wage change, although a violation of the

¥ nits prior Decisionin this matter, the Board found that
Respondent had agreed to an itemby-item bargai ni ng agenda yet concl uded
that Respondent's failure to conplete its proposal prior to My
constituted an inordinate del ay which would justify a finding of bad
faith bargai ni nP. | would find that conpletion of the economc proposal s
in the nonth foll ow ng subm ssion of the non-economc package was not
unreasonabl e in Iight of the itemby-itemapproach to bargal ni ng whi ch
the parties had adopt ed.
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Act, adversely affected the subsequent negotiations process between the
parties for, as the U S Suprene Gourt explained in National Labor

Rel ations Board v. Gonpton-Hghland MI1s (1949) 337 US 217 [69 LRRM
2088] :

[Al unilateral grant of an increase in pay nade by an

enpl oyer after the sane proposal has been nade by the

enpl oyer in the course of collective bargaining ... |eft
unaccepted or even rejected in those negotiations ... mght
wel | carry no di sparagenent of the collective bargaini ng
proceedings ... Instead of being regarded as an unfair |abor
practice, it mght be wel coned by the bargainin
representative, wthout prejudice to the rest of the
negotiations. (337 US 217, 224.)

Moreover, the Board is required to inquire into Respondent's notive
during the bargai ning process in order to determne whether the duty to
bargain in good faith has been violated. (Seattle-Frst National Bank v.
N.RB, supra, 638 F.2d 1221.) Wiere, as here, the Unhion adopts a

negotiation strategy which inpairs the required nutuality of effort to
reach a common ground which is contenpl ated by the coll ective bargai ni ng
process, such inquiry cannot properly be nmade. It is apparent that the
Lhi on sought to prolong the hiatus in bargai ni ng whi ch began in February
1979, in order to first conclude what it intended woul d becone a naster
agreenent for the Inperial Valley vegetable industry (i.e., the Sun
Harvest agreenent which was signed in |late Septenber 1979) and then to
requi re Respondent to agree to the Sun Harvest contract. Several

obj ective factors support such a view The Lhion's initial focus

t hroughout the negoti ations session of Decenber 7, 1979 centered around
the recently conpl eted Sun Harvest agreenent. Wien Respondent obj ect ed

to adoption of the Sun Harvest contract, the Unhion responded wth
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proposal s which were significantly in excess of Sun Harvest in order to
enhance the desirability of Sun Harvest terns. A further objective
factor may be found in the Lhion's letter of January 9, 1980, in which it
stressed its adherence to a naster contract concept for the Inperial
Valley growers. As the Lhion pointed out in that sane letter, nany
nenbers of the industry bargai ning group had been parties to "master”
contracts in the past and therefore the "experience of a 'naster'
contract is not a new one" for those enpl oyers.

Wil e the record does not permt an unequi vocal concl usion
that the Uhion woul d not accept a contract |ess favorable to it than the
Sun Harvest agreenent, there is sufficient evidence to indicate that the
Lhion continual |y exhibited an intransigent position in its adherence to
nothing less than Sun Harvest. Mreover, the evidence may fairly be
interpreted to indicate that prol onged negotiations were a significant
element in the Lhion's bargaining strategy since there was the
possibility that a Board deci sion and order in the then-pendi ng Admral
case adverse to the Enpl oyers, including Respondent herein, mght net
better terns in the formof a contractual nakewhol e renedy than woul d a
contract result based on good faith bargaining.? Accordingly, the-Board
cannot engage i n a neani ngful eval uation of Respondent's conduct in order
to determne whether its objective was to evade its duty to bargain in

good

9The Lhion referred to the Adnmiral matter inits initial response
to Resgondent' s proposal to inplenent a wage change, stating its belief
that the inpasse was declared in bad faith, "and as such, has been the
subj ect of an ALRB heari nlg over the past three nonths.” The fact that
the Lhion filed the underlying unfair |abor practice charge even before
wage i ncreases were inplenented is further evidence that the Uhion was
relying on the ALRB processes as part and parcel of its bargai ni ng
strat egy.
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faith. (of. Wah Gounty Tractor Sales (1953) 103 NLRB 1711
[32 LRRM 1031], Whoco Apparel, Inc. (1974) 208 NLRB 601 [ 85 LRRM
1169], enforced (5th dr. 1975) 508 F.2d 1368 [ 88 LRRM 2956] .)

In all other respects | concur in the najority opinion.
Dated: Qctober 7, 1985

JYRL JAMES MASSENCALE, (hai r per son
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APPEND X A

(Mrtinez Gew

Enpl oyee

© © N o g M W DN

) T e T Sy S S S
S b ® N o o~ ® N B O

Acosta, A fonso
Acosta, Ruben
Amal, Antonio
Qontreras, Mrio
Espi noza, Jesus
Hores, Roberto
Garcia, Fausto V.
Garcia, Jose L.
Querrero, Celio

Her nandez, | srael

. lzaguirre, Benito

. Perez, |snael

R co, Lorenzo
Robl es, Franci sco
Robl es, Rodol fo

Sandoval , Mrcos

. Sandoval , Margarito
. Val enzuel a, Jose

. Mllarrea, Mcente

M |l avi cenci o, Gonstanti no

Formula: Back Pay/.78 = Total On ng
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$70.
$70.
$70.
$70.
$70.
$70.
$70.
$70.
$70.
$70.
$70.
$70.
$70.
$70.
$70.
$70.
$70.
$70.
$70.
$70.

BACK PAY

97
97
97
97
97
97
97
97
97
97
97
97
97
97
97
97
97
97
97
97

TOTAL ONVNG

$90.
$90.
$90.
$90.
$90.
$90.
$90.
$90.
$90.
$90.
$90.
$90.
$90.
$90.
$90.
$90.
$90.
$90.
$90.
$90.

TOTAL ONVNG
(Backpay pl us
nakehol e

suppl enent )

99
99
99
99
99
99
99
99
99
99
99
99
99
99
99
99
99
99
99
99

Sr0.97/.78 = $90. 99



APPEND X B

(Losses From Cessation of Transportation)

NAME TRANSPCRTATI ON LCsT TOTAL
BXPENSE VZRK ONNG
Lorenzo R co $2.50/ day s120. 00
23 Davs = $57.50 -0- .
Mari o Qontreras $3. 00/ day x -0- $ 57.50
43 days = $129. 00
Mbi ses ot o $3. 00/ day x 2/ 13/ 79
20 days = $60. 00 $106. 45
2/ 15/ 79 $370. 24
$115. 43
2/ 16/ 79
$ 88. 36
$310. 24
| gnaci o Soto $3. 00/ day x 2/ 13/ 79
9 days = $27.00 $106. 45
2/ 15/ 79 $256. 24
$115. 43
2/ 16/ 79
$ 88. 36
$310. 24

(Less $27/ day
i nteri mearnings) =
$229. 24
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APPEND X C
(Makewhol e for Farm Enpl oyees)

1. Briseno, Eduardo $447 . 98
2. Briseno, Refugio $825 . 60
3. Betaran, Jose $102 . 96
4. Bustanmonte, Mke $410 . 95
5. Caballero, Isaac $ 8.83
6. Caballara, Joe $338.95
7. Gano , Donaci ano $549 . 26
8. Fernandez , Tony $99.79
9. Gvelon, Glbert H $ 8.45
10. Gonzal es, Joagui n $98.74
11 Juarez , Juan $ 15.85
12. Lara, Quadal upe $602 . 41
13. Lopez , Antonio $ 5.28
14. Martinez , Eduardo $ 20.06
15. Moreno, Ranon $675 . 12
16. Navarro, Fren $ 57.02
17. Navarro, Jose $ 26.40
18. Navarro, ctavio R $ 20.06
19. Otega, M guel $ 8.45
20. Pacheco , Ranon $227 .04
21. Pal omares, Pedro $416 . 33

Formula: [(Hours worked x Adam Dairy proportional increase) -
actual wages paid] x Adam Dairy multiplier (1.20) = nakewhol e
anount owed.
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APPEND X C GONTI NED

22. Rodriquez, Abel $ 5.28
23. Rodriquez, Gl bert $ 48.58
24. Ruesgas, Quadal upe $571. 54
25. Rz, Daniel $21.12
26. Salas, |saac $ 45.94
27. Salas, Jimmy $ 45.94
28. Salas, Noel $ 32.21
29. Santiago, M A $482. 72
30. Sosa, Henry $ 50. 69
31. Vallejo, John $ 98.74
32. \erdugo, Paul $ 74.16
33. Ybarra, Angel $745. 16
34. Yoarra, Herbert $385. 51
35. Ybarra, Servando $1056. 83
36. Ybarra, Seven $ 8.45
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ATTACHMENT TO APPEND X C

(Wge Rates - Farm Enpl oyees)

MARTCR ADAM DA RY FORMULA
Regul ar Proportional |ncrease
$4.12 $5. 00

$4.18 $5. 07

$4.33 $5. 25

$4. 80 $5. 83

$4.90 $5. 95

Qvertine

$6. 18 $7.50

$6. 27 $7.61

$6. 495 $7.88

$7.20 $8. 74

$7. 35 $8. 92
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APPEND X D
(Makewhol e for Harvest Enpl oyees)

1. Acosta, Afredo $483. 47
2. Acosta, Glberto $ 10.34
3.  Acosta, |srael $ 25.45
4. Acosta, Jaine $ 14.80
5. Acosta, Ruben $496. 63
6. Aguilar, drilo $ 14.19
7.  Ahunanda, M ctor $308. 80
8 Aanis, Aturo $ 89.09
9. Avarez, Mnuel $ 85.59
10. Avarez, Paul $ 85.59
11. Amal, Antonio $446. 96
12. Arrendondo, Roberto $ 9.32
13. Arzola, Bias $299. 83
14. Arzola, Leopol do $369. 22
15. Arzola, Santos $323.91
16. Astobio, Esteban $ 14.19
17. Canacho, Jacinto $ 16. 39
18. Gastillo, Juan $425. 84
19. Cardona, Arnundo $ 93.25
20. Cavello, Ignacio $ 45.06
21. (Chaires, Edward $ 5.48

Formul a: (Actual wages earned x AddamDairy multiplier (1.20))-
gct ual wages earned = nakewhol e anount owed. (See Attachnent
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APPEND X D QONTI NJED

22. Chaires, Eduardo $312. 53
23. (Chavez , Lorenso $ 29. 85
24. Chavez , Martin $517. 70
25. ontreras, Jesus $ 14. 19
26. ontreras, Mario L. $451. 69
27. Qorona, Jesse $311. 24
28. (orona, Jose $112. 90
29. @orona, Luis Q $ 67. 85
30. oronado, David $232. 78
31. Quz, Aeandro $ 74. 17
32. Delgado, Luis $406. 46
33. Donenquez, Francisco $232. 93
34. Duran, Pedro $226. 57
35. Enciso, M $129. 09
36. Enriquez, Leopol do $ 16. 64
37. Escobar, A onso $504. 76
38. Escobar, Jose $ 6. 94
39. Espinosa, Fernando $ 78. 39
40. Espinoza, Jesus $458. 43
41 . Estrada, C Ruben $265. 07
42. Farfan, Daniel $ 39. 53
43. Finbres, Andres $104. 92
44. Hores, Roberto $560. 12
45. @Glindo, Carlos $368. 18
46. Garcia, Benjamn $ 13. 53
47. Garcia, Fausto V. $415. 24
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APPEND X D QONTI NJED

48. Garcia, Jesus $ 25.45
49. Grcia, Jose L. $423. 43
50. Garcia, Manuel $104. 92
51. Garcia, Mguel $ 20.76
52. Garcia, Gscar $195. 67
53. Garcia, Ranmon $357. 72
54, dner, Larry $203. 76
55. (nzal es, Qornelia $ 14.19
56. (onzal es, Emgdi o $ 14.80
57. nzal es, Hernigoio $409. 95
58. onzal es, Horacio $205. 68
59. Gonzal es, Horacio $ 14.80
60. (onzal es, |gnacio $ 18.36
61. Gonzal es, Jose $143. 42
62. onzal es, Jose C $163. 49
63. Qvea, Benjanin $366. 25
64. Govea, Francisco F. $366. 25
65. (ovea, Ranon $277. 42
66. Gando, Norberto $274. 34
67. Ganado, Norberto $ 21.93
68. Querrero, Celio N $439. 92
69. Qitierrez, Jose Perez $ 50.91
70. CQutierrez, Rchard $ 7.89
71. Haro, Luis $408. 59
72. Hernandez, |srael $351. 49
73. Hernandez, Juan $127. 87
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74.
75.
76.
77.
78.
79.
80.
81.
82.

83

84.

85

86.
87.
88.
89.
90.
91.
92.
93.
94,
95.
96.
97.
98.
99.

lzaquirre, Benito
Juarez, Jesus
Larson, Mariano
Leyva, Phil

Li zzarago, Quadal upe
Lopez, Antonio

M A fredo
Raf ael
Roberto

Haul

Lopez,
Lopez,
Lopez,
Lopez ,
Lozano, T. Godora
Madrid, Sanley
Mari nes, Ansel no
Marquez, Luis
Martinez, Jimmy J.
Pedr o

Pedr o
Martinez, Serjio
Medi no, Manuel

Marti nez,

Martinez |,

Mesa, Al ejandro
M guel , Jose

Mol i na, Francisco
Mbndoza, Sal vador
Mar cel i no

Luis K

Mbnt oya,
Mor al es,

Moral es, M guel

11 AARB Nb. 26

APPEND X D GONTI NJED
$460 . 08

$525 . 59
$602 . 22
$480 . 24
$ 9.82
$ 78.22
$ 52 .36
$14.19
$579 . 34
$94.72
$ 38.69
$11.26
$489 . 52
$175 .07
$234 . 16
$319.78
$ 5.48
$131 . 04
$ 83.04
$20.93
$ 36.32
$ 66 .20
$21.14
$14.19
$ 89.09
$474 .22




APPEND X D GONTI NJED

100. Moral es, M guel $11.91
101. Mreno, Roberto $504. 76
102. Murillo, Everado $ 60.82
103. Mirillo, Ignacio $592. 65
104. Miurillo, Maria Hortado $438. 89
105. Murillo, Teofilo $455. 42
106. Navarro, Conrado $390. 90
107. Ontiveros, Martin $ 18.14
108. Qtega, Mises $ 14.80
109. Qtiz, BErique $328. 59
110. Parra, Hector $ 89.04
111. Perez, |snael $402. 42
112. Perez, Janie $ 20.48
113. Perez, Jaine $165. 03
114. Perez, Juan B. $601. 58
115. Perez, Juan V. $ 1.58
116. Perez, Val denar $601. 58
117. Perez, Val denar $ 5.48
118. Qiintero, B nesto $ 14.80
119. Qiintero, BEnesto $501. 91
120. Ramrez, David $154. 10
121. Ramrez, Francisco M $435. 32
122. R os, Jesus $515. 00
123. R os, Jesus $ 14.80
124. R co, Lorenzo $357. 48
125. Ros, Lorenzo C $ 19.17
126. Ros, Raniro $360. 64
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127.
128.

129.
130.
131.
132.
133.
134.
135.
136.
137.
138.
139.
140.
141.
142.
143.
144.
145.

146

147.
148.
149.
150.
151.
152.

Ros, Ramro

Rvera, Santos
Robles, Af redo
Robl es, Franci sco
Robl es, FRoberto
Robl es, FRodol fo
Robl es, M ctor
Rocha, Mrcos

Rodri quez, Enrique

Rodriquez, Luis

Resal es,

Sl azar,

Sl azar,

Sal divar,
Sal divar,
Sal vador

Sanchez
Sandoval ,
Sandoval ,
Sandoval ,
Sandoval ,
Sandoval ,
Sandoval ,
Sandoval ,
Sandoval ,

Saur ez,

11 AARB Nb. 26

Fi del
Federi co
Ref ugi o
Antoni o
Hias
Torres
Garl os
Jesus
Jorge
Jose
Pedr o
Mar cos
Mari o
Margarita
M guel

Sat uri no

APPEND X D QONTI NJED

$105 .
$451 .
$ 7.
$414 .
$ 65.
$470 .
$14.
$460 .
$492 .
$ 52.
$ 80.
$14.
$14.
$ 55.
$ 80.
$116 .
$ 25.
$ 10.
$ 23.
$517 .
$525 .
$451 .
$ 39.
$419 .
$362 .
$ 5.



APPEND X D QONTI NJED

153. Savaia, Sal vador $ 14.19
154. Sedano, Jose $422. 06
155. Sepeda, Lucio $ 14.19
156. S gnond, Carlos D $ 17.44
157. Soils, Hias $ 14.19
158. Sota, Federico $138. 49
159. Soto, Mises $122. 99
160. Uloa, Antonio $ 52.13
161. Uloa, Gbino $ 5.48
162. Uoa, Gvino $458. 85
163. Val enzuela, Arnulfo $119. 72
164. Val enzuel a, Jose M $443. 36
165. Val enzuel a, Manuel $ 14.80
166. Val enzuel a, Martin $119. 72
167. Valenzuela, Regilio $104. 92
168. Val enzuel a, Regi nal do $ 14.19
169. Mlla, Henry $239. 47
170. Mllareal, Mcente $470. 91

171. Ml lavicencio, Gastantin $417. 29
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2. Mria Mirrillo?

Ms. Mirrillo recalled working in Juan Martinez' crew during
the 1978 season and arriving to work by car (nore often) or conpany
bus. She believed that approxinately 30 peopl e rode the bus until
transportati on was di sconti nued in 1979, but could not specifically
recall the precise date the transportati on stopped. She thereafter rode
towork inthe famly car -- along wth her husband and her husband' s
cousin (M. Haro). The latter contributed $3.00 per day. n those
occasions that the Mirrillos rode to work in M. Haro's car, the
discrimnatees paid $6.00 ($3.00 per person) for the transportati on.

Ms. Mirrillo recalled mssing work when the car broke down or
when there was nuch traffic at the border -- but she was unable to
specify the nunber of occasions during the rel evant peri od.

n cross-examnation, Ms. Mirrillo admtted occasional |y
riding towork in M. Haro's car prior to the discontinuance of the bus
transportation. However, she denied that any noney was exchanged unti |
after the conpany transportati on had ceased.

3. Lorenzo R co

M. Rcotestified that he worked for Respondent for two
days during the 1976 season. At first he denied riding the conpany bus
to work, then insisted that he did so for the two-day enpl oynent
period. Wen M. Rcoreturned to work in the Martinez crewin 1980,

he rode with other people at a cost of $2.00/3.00 per

10. The parties stipulated that Ms. Mirrillo's testinony
reflected the transportation history of her husband (Teofilio Mirrill o)
as the two worked together for Respondent. (R T., Vol. |, pp. 19-20.)
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day or $10.00/12.00 per week.

4. Mises Soto

M. Soto took the conpany bus daily fromGCal exico to the
fields along wth sone 40 ot her workers whose nanes he coul d not
recall. He did renenber that Respondent stopped providi ng bus
transportation in the mddl e of the 1979 season. Thereafter, M. Soto
went to work with different friends, paying $3.00 per day. He mssed
2-3 days of work because there was no ride during the 1979 season, near
the tine when the bus transporation was di scontinued. He sought work on
t hese occasi ons by | ooki ng "wherever he coul d' -- where the buses were
waiting (on Inperial Avenue) in Cal exico.

5. Ignacio Soto

M. Soto worked for Martori during the 1979 (but not the 1980)

season. He rode the conpany bus to work al ong wth 24-25 workers,
identifying only his brother Mises. M. Soto recalled that Respondent
stopped providing transportation in the mddl e of the 1979 season (m d-
January), conpelling himto seek rides wth others for which he paid
$3.00. He thought that he "possibly" nissed nore than five (5) days of
work when he was unable to find aride. O the latter occasions, he
sought and obt ai ned enpl oynent wth a | abor contractor -- 1-2 days per
week for sonme 3-4 days total earning $27.00 per day.

B. Analysis and Goncl usi ons

The Board has directed Respondent to nake whol e its enpl oyees
for any | osses of pay and other economc |osses resulting from

Respondent ' s di sconti nuance of the Cal exi co bus transportation.
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Qontrary to Respondent's assertion, ¥ |

interpret such | anguage to
include al |l the underlying | osses occasi oned by the cessation of
transportati on —be they out-of - pocket expenses incurred by virtue of
havi ng to secure other transportation, or work mssed because
transportati on was unavailable. Nor do | find General CGounsel's rather
late (day of hearing) notion to amend the specification to detail such
clains prejudicial in that Respondent has had an opportunity to fully
litigate the nature and scope of these clains (closely related to the
claimfor out-of-pocket transportation costs) at the conpliance
hearing. (See Anderson Farns (0. (1977) 3 ALRB No. 67. p. 10 fn. 6,

citing Mnroe Feed Sore (1955) 112 NLRB 1336.)

Wiet her the claimis for conpensation for mssed work (e.qg.,
simlar to back pay) or for out-of-pocket transportation costs (nore
akin to expenses), the burden of proving the gross amount due is upon
the General Gounsel. (See Mastro P astics Gorporation (1962) 136 NLRB
1342; enforced in relevant part (2d dr. 1965) 354 F.2d 170 [ 60 LRRV
2578]; Hgh & Mghty Farns (1982) 8 ALRB Nb. 100.) Al though hear say

testinony may be sufficient to establish such clains,? testinony which
Is "too indefinite, inadequate, and specul ative" wll require a denial
of the claim and estinates nust have sone foundation in fact. (See
Bruce Church, Inc. (1983) 9 ALRB Nb. 19; (harles T. Reynol ds Box
Qonpany (1965) 155 NLRB 384 [60 LRRVI1343]; Neely's Car dinic (1981)
255 NLRB 1421; WC Nabors Conpany (1961) 134 NLRB 1078, 1093.)

11. See Respondent Brief, p. 9.
12. Frudden Produce, Inc. (1982) 8 ALRB No. 26.
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In the instant case, there is an initial problem of
ascertaining the precise date the transportati on was di sconti nued.
A though the date was not specified in the underlying decision, General
Gounsel suggests that the unfair |abor practice hearing testinony of
Respondent fiel d supervisor Seve Martori fixes the date as of 5
January 1979.¥ Respondent, on the other hand, contends that the date
shoul d be 10 February 1979, as recal |l ed by enpl oyee w tness Mario

Qontreras at the earlier hearing ¥ and adopted by General Qounsel in

its previous post-hearing brief.®

The w tnesses at the conpl i ance
hearing variously attributed the di sconti nuance to February 1979 (Mario
Gontreras), the mddl e of the 1979 season (Mises Soto), or nmd-January
(Ignacio Soto). Relying upon the testinony adduced at the conpliance
hearing, as well as Respondent payrol | records which reflect that the
season | asted from26 Decenber 1978 until 1 March 1979, | concl ude that
the transportation was discontinued in the mddl e of the 1978-79 season
-- on or about 31 January 1979. | therefore find the followng wth

respect to the clains of the testifying w tnesses:

13. See General Counsel Brief, pp. 45-46; RT., Vol. IV, pp.
55-61 (original proceedi ng).

14. RT., Vol. Il, pp. 33-34 (original proceeding).

15. General Qounsel's Post-hearing Brief (original
proceedi ng), p. 41.

16. | had no opportunity to observe the deneanor of the
W tnesses at the unfair |abor practice phase of the hearing and decline
to draw factual inferences therefromwhich were not nmade by either the
Board or the Admnistrative Lawjudge in 8 ALRB Nb. 23, supra
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1. Mrio Qontreras

M. Qontereas incurred out-of - pocket expenses of $3.00
per day for the period February 5, 1979, through March 1, 1979, and
fromJanuary 3, 1980 to February 20, 1980, (43 days of work)Y for a

total of $129.00.% | decline to recommend any award for days

mssed, however, as M. (ontreras’ recollection of mssing two
consecutive days when driver Querrero had been drinki ng was not
corroborated by Respondent payroll records which indicate he mssed
work only on 21 February 1979 and 16 February 1980 during the rel evant

peri od. ¥

2. Mria and Teofilio Mirrillo

| amunabl e to ascertain fromthis record what
out - of - pocket loss, if any, the Mirrillos suffered by the cessation of
transportation. Wth respect to the cost of the transportation,
Ms. Mirrillo conceded that her husband s cousin (M. Haro) paid
approxi natel y $3.00 per day when he rode in the Mirrillo vehicle.
A though the Murrillos spent $6.00 per day ($3.00 api ece) when riding

wth their cousin, there is insufficient evidence to

17. RX 19, 20.

18. n both these occasions, M. Querrero appeared to have
wor ked (RX 19, 20.)

19. | amunabl e to ascertain fromthe payrol| records (RX
19) whether or not M. Contreras "mssed" work on 6 February 1980, as a
full crewdid not work on that date.

| have not distinguished the (unspecified) occasions that M.
Gontereras drove his own car, as there is no basis on the record to
conpare the cost of this transportation to any simlar costs he nmay
have or may not have incurred while the conpany bus was in operation.
Additionally, M. (ontreras referred to his out-of -pocket |oss as a
"dai ly" expense whenever he was working. (RT. Vol 1, p. 18.)
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apportion this exchange of funds. Additionally, Ms. Mirrillo conceded
riding to work by car (both the Mirrillo and the Haro vehicles) prior
to the discontinuance of the bus. Even if | were to credit Ms.
Mirrillo' s recollection that the rel ati ves exchanged noney only after
the cessation of the bus transportation, there is no basis on this
record to conclude that there was an actual out-of -pocket |oss which
resulted fromthe conpany's actions. Smlarly, | find Ms. Mirrillo's
recol | ection that she mssed work (on unspecified occasi ons) when the
car broke down or when there was nuch traffic at the border
insufficient to establish any conpensabl e | oss. Nor are Respondent's
payrol | records which reflect various days mssed for either or both of
the Mirrillos during the 1979-80 season (January 11, February 9,
February 13, February 14) sufficient to sustain General Gounsel's
burden in that regard. | therefore recommend that the Murrillos claim
be denied inits entirety.

3. Lorenzo R co

M. Rco' s recollection of having paid $2. 00-$3. 00 per
day for rides to work during the 1979-80 harvest entitles himto be
rei nbursed for $57.50 (23 days x $2.50 per day).? Even though his
recol | ection of having previously utilized the conpany bus (in 1976)
was sonmewhat nurky, it is Respondent's conduct whi ch deprived M.

R co of the opportunity to take this node of transportation when he

returned during the 1979-80 season. As there is no evi dence?

that M. Rco mssed any work during the pertinent season, | would

20. See RX 19.

21. The two days of work mssed -- 25 and 26 January 1979
--preceded the 31 January 1979 di scontinuance of the bus.
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recommend no further award.
4. Mises Soto

M. Soto credibly detail ed out-of - pocket expenses of
$3.00 per day for the period 5 February 1979 through 1 March 1979 and
from6 February 1980 to 20 February 1980 for a total of 20 days at
$3.00 per day or $60.00. M Soto's recollection of having mssed 2-3
days of work due to the absence of aride " near the tine the
bus was di scontinued " is supported by Respondent's payrol | records?®
which reflect his mssing work on 13 February 1979, 15
February 1979, and 16 February 1979. According, | recommend that he

additional |y be anwarded the fol | ow ng suns:

DATE Pl ECE RATE ( From RX 20)
February 13, 1979: 21.25 units @.54/unit $11. 47
213.44 units @. 445/ uni t $94. 98
$106. 95
February 15, 1979: 259.39 units @. 445/ uni t $115. 43
February 16, 1979: 61.53 units @ .54/ unit $33. 22
123.91 units O .445/unit $55. 14
$88. 36

TOTAL ONNG  $310. 24
| find that M. Soto's efforts to seek other work were reasonabl y
diligent, and as there was no proof of interimearnings, | recommend
that he be reinbursed for the entire | oss.

5. Ignacio Soto

M. Sotois entitled to $3.00 per day for rides to work
for the period 5 February 1979 through 1 March 1979 for a total of 9

22. See RX 20.
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days at $3.00 per day or $27.00. As the payroll records® reflect

that he mssed the same days during the relevant period as his brot her,
Mbi ses Soto, | rely upon those records to substantiate his claimfor
l ost work -- as opposed to his inprecise collection re the nunber of
days actually mssed. M. Sotois therefore entitled to an additional
$310. 24 less $81.00 (27.00 per day for three days) interi mearnings, or
$229.24. (See Appendi x B.)

C Mssing Enpl oyees

By notion of 11 August 1983, General (ounsel requested that it
be allowed to attenpt to | ocate additional Martori enpl oyees affected
by the di sconti nuance of conpany bus transportati on and proposed a
March 1, 1984 cutoff day for these efforts. Charging Party suggests
that the affected enpl oyees be given at | east one full year to litigate
their clains, wth | eave to seek extension thereof, and additionally,
requests that an escrow be opened on behal f of all potential clainants.
Respondent opposes any escrow account at this stage of the proceedi ngs
on the ground that the unlitigated clains are too specul ative to i npose
i nmedi ate nonetary liability. | agree. Neither the identity of the
potential discrimnatees nor the nunber of such potential clainants has
been established as of this date. Wtnesses have alternatively
estimated the nunber of bus riders as anywhere from15 to 40-pl us per
day. Nor can the per diemrates of out-of -pocket |oss be properly
ascertained in light of testinony affixing the rides at $2.00-3.00 per

person, wth varying "schedul es" dependi ng upon who was dri vi ng,

23. See RX 20.
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who owned a car, and the nunber of passengers. Smlarly, it is

i npossi ble to fairly gauge days mssed as a result of the

di scontinuation of the transportation in light of the innunerabl e

vari ations suggested by the five enpl oyees who had been | ocated at the
tinme of the conpliance hearing. | would be reluctant to rely upon a
"representative" enpl oyee or any other nethodol ogy to cal cul ate the
potential clains owng in the absence of any further proof that a given
claimis typical, or that the class of claimants is of a particul ar
nmagnitude. | therefore recormend that no escrow account be opened at
this tine inlight of the uncertainty of the data regarding these
transportation-related clains. To allowthe parties to litigate these
natters, | woul d recommend in accordance with NLRB gui del i nes that the
potential claimants be allowed a period of two (2) years fromthe date
of the Board' s supplenental decision inthis regard to present their
clains. See Carter of Galifornia, Inc. dba Carter's Rental (1980) 250
NLRB 344; NLRB Gasehandl i ng Manual (1975) Part 111, Section 10584.2(b).

V. GONTRACTUAL NAKEWHCLE (112d)

A Period of Makewhole Liability

The Board has ordered Respondent to nake its enpl oyees whol e
for any economc | osses they have suffered as a result of its bad faith
bar gai ni ng during the period fromNovenber 20, 1979, until My 1980 and
the period fromNMy 1980 until Respondent commences good-faith
bargai ning which results in a contract or bona fide inpasse. (8 ALRB

No. 23, supra, p. 3.) As the record indicates
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that Respondent submtted a full counter-proposal on 21 May 1980
(RT., WVol. I, pp. 59-60), | find that the |atter date is the

appropriate cutoff for Respondent's liability. | thus reject General
Qounsel ' s suggestion that 31 My 19802 -- the last date in

May affixed in light of Respondent's previous di scontinuance of
operations -- is the outside date of liability. | further decline to
deci de whet her in some circunstances Respondent's cessation of
California operations in March of 1980 woul d alter the cutoff date
inlight of the Board's order and the fact that liability woul d be
identical for any cutoff date between 20 March and 21 May 1980. %

| thus conclude that Respondent's contractual nakewhole liability in
this case runs from20 Novenber 1979 through 21 Nay 1980.
B. ldentity of Enployees Entitled to Makewhol e Rel i ef

There is no real dispute® concerning the identity of

Respondent ' s Cali forni a enpl oyees, including 36 farmenpl oyees, 76
thinning crew workers (20 Novenber - Decenber 1979), and 171 harvesting
nenbers fromthe Martinez and Sandoval crews. Al are reflected in
Respondent' s Answer to Specification (Exhibts DL Hand |), and are
entitled to be included i n any nakewhol e award pursuant to the Board' s

order.

24, Jt. Ex. 1, p. 4

_ - 25. This result stens fromRespondent's cessation of
CGal i fornia operations and ny decision re the exclusion of the
Arizona work force as discussed, infra.

26. In the instances where nanes have been omtted,
msspel led, or msidentified, in either or both General Gounsel's
Speci fication or Respondent's Answer, | have relied upon the latter --
based on pertinent payroll records (RX 19, 22) in identifying
individual s entitled to contractual make-whol e relief.
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General (ounsel contends, however, that the enpl oyees in the
two harvest crews (Martinez and Sandoval ) who worked both in Arizona
and Galifornia are entitled to nakewhol e during the tine they worked in
either state (GC Brief, p. 36). Respondent, on the other hand,
argues that the Board has no jurisdiction to order nmakewhol e for the
enpl oyees invol ved in the Arizona operations (see Respondent Brief, pp.
33-37; Respondent Mbtion to O smss Segnent of Specification for Lack
of Jurisdiction dated 4 August 1983). By stipulation® the parties
have agreed to the factual bases of the parties' contentions.

1. Facts

Respondent is an agricultural operation wth

headquarters in QG endal e, Arizona, during the rel evant (1979-80)
period. S nce 1969, Martori has been involved in Galifornia | ettuce
(wth the exception of 1974-75) until its California operations ceased
In 1980. For 1979-80, Respondent harvested sone 475 acres of |ettuce
inthe Inperial Valley. The season would begin in Gctober in Aguil a,
Arizona, where the crews would form Harvesting continued in Aguil a
until approximately 1 Decenber when the crews woul d nove to the
Inperial Valley and harvest from15 Decenber to March 1. Thereafter
(until May) the harvest crews would return to Aguila, Arizona.

A though the vast majority of the property controlled by
Respondent was in Arizona, approxi nately 60 enpl oyees were hired

directly for the Galifornia | ettuce harvest, nost of whomal so

27. Jt. Ex. 1
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worked in the Arizona harvest. The two forenen who worked consistently
wth Martori from 1976-1980 were John Martinez and Canari no Sandoval .
The crews that were originally hired in 1976 were prinarily Arizona
residents and continued to be so through 1979-80. They were general |y
hired in Arizona and nai ntai ned their residences (90% in Arizona,
nornally living in a notel in Wstnorel and, Galifornia, during the
Inperial Valley harvest. Approxinately one-third of the Martinez crew
were residents of Arizona and were hired in Arizona. Approxi nately 40%
were fromMexicali, and 27%fromGlifornia. Mrtinez hinsel f resided
in B Centre, Gilifornia. Md-season "new hires" were recruited from
the state where the particul ar harvest operation was bei ng undert aken.
Wil e operating in the Inperial Valley, the newhires were prinarily
fromMexicali; while in Aguila, the new hires were fromthe Phoeni x
area. There was no interchange anong farmng enpl oyees between the two
Sites.

Wil e operating in Arizona, no interstate transportati on was
provided. Daily transportation fromPhoenix to Aguila (approxi nately
60 mles) was provided by the conpany. Enpl oyees were pai d by checks
drawn on Vall ey National Bank of Arizona (Phoeni x) during both the
CGalifornia and Arizona harvests. Al payroll, accounting, and
I nvoi ci ng was acconpl i shed at the Arizona office, while sales and
shi ppi ng were done fromeither Galifornia or Arizona, dependi ng upon
the location of the harvest. Uhenpl oynent and ot her taxes were paid
pursuant to state |aw of the state of a particular harvest operation
The sane insurance carrier (Pan Arerican Underwiters of Arizona)

provi ded wor kers' conpensat i on

- 20-



cover age.
In January, 1978, the UFWwas certified as the col | ective

bar gai ni ng representative of Martori's California enpl oyees. The

Respondent has never had a contract wth the UPWnor has there been any

certification or election of any union under the Arizona Agricul tural

Enpl oynent Rel ations Act (AERA) for Martori's Arizona

agricul tural workers.

As was its practice,Z the UFWproposed i ncl udi ng the

Respondent's Arizona's operations in a Galifornia contract. A no tine
during the negotiations did Martori agree to bargain about the Arizona
enpl oyees, taking the position that that was not a mandatory subject of
bargai ning, and that it would never enter into a contract which

i ncl uded Ari zona.

2. Analysis and Goncl usi ons

The ALRB has exerted extra-territorial jurisdictionin a
variety of settings: In Mario Saikhon (1978) 4 ALRB No. 72, the Board

concl uded that it possessed jurisdiction to renedy an unl awful | ayof f
(or discharge) of an agricultural enpl oyee whose enpl oynent was
commenced in Galifornia, and whose enpl oyer engaged in agricul ture and
nai ntai ned its principal place of business in this state, even where
the layoff occurred in Arizona. In J.R Norton Gonpany (1982) 8 ALRB
No. 76, the ALRB found viol ations of the Act where the enpl oyer refused

torehire workers in its New Mexi co and Arizona operations. |In Bruce
Church, Inc. (1982) 8 ALRB Nb. 81, the

_ 28. Qher conpani es whi ch have previously included an
Ari zona suppl enent as part of their collective bargai ni ng agreenents
wth the UFWinclude N sh Noroian, Mario Sai khon, Vessey, Bruce Church,
and Sun Harvest. (See @QX 2 - X 6.)

-21-



Board affirmed the ALJ's finding of jurisdiction to consider alleged
discrimnation in Arizona in retaliation for protected activities in
Galifornia.

| note, however, that no previous ALRB deci sion has
addressed the problemraised in the instant case -- that is, the
appropriateness of inposing an extraterritorial renedy for section 1153
(e) (refusal to bargain) violations of the Act.® In this
nmatter, the UFWhas been certified as the excl usive bargai ni ng

representati ve of Respondent's California enpl oyees. (Mrtori Bros.

(1978) 4 AARB No. 5.) And the Board has previously limted its

certification orders to a conpany's Galifornia enpl oyees in Bruce
Church (1976) 2 ALRB No. 38. In the latter case, the Board found a
statew de unit of all agricultural enpl oyees of the enpl oyer --
excl udi ng those who worked excl usively outside the state of California
-- to be the appropriate unit for purposes of collective bargaining.
It observed that,

Lhli ke the NLRB, we have no jurisdiction over operations

outside the Sate of Galifornia, and consequent|y cannot

i ncl ude the enpl oyer's Arizona operations wthin the
bargaining unit. (Bruce Church, supra, p. 9.)

NLRB precedent would seemto call for a simlar result. In
Detroit and Ganadi an Tunnel Gorp. (1949) 83 NLRB 727, the National

Boar d excl uded enpl oyees froma bargai ning unit who worked excl usi vel y
in Canada. In Retail derks International Association, AFL-Q O (1965)
153 NLRB 201, Trial Examner's Decision, p. 226, n.

29. This factual context is distinguishable fromthat in
N sh Noroian (1982) 8 ALRB No. 25, hearing granted, California Suprene
Qourt (week of 11 July 1983, 183-88) wherein the Respondent's policy
elimnated the enpl oyees' California work conponent.
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52, Canadi an representatives of the Respondent uni on were excluded from
the appropriate units. Mre recently, in North Averi can Soccer League
(1978) 236 NLRB No. 181 [98 LRRM 1445] enforced in (5th dr. 1980) 619
F.2d 1229 [103 LRRM 2976], the NLRB declined to assert jurisdiction

over two soccer clubs that operated teans i n Canada and were nenbers of
a non-profit association of soccer teans (although it asserted
jurisdiction over the nonprofit association of professional soccer
teans collectively wth the US constituent nenber clubs). The
Board's (2-1) decision was based on the follow ng factors: The two
teans were owned and operated by Canadi an citizens (or corporations)
wth all offices in Canada, and wth one-half of the ganes pl ayed in
Canada; they paid business and |icense fees and taxes to Canadi an
authorities; players and ot her enpl oyees were subject to Canadi an
Incone tax and |labor |aws; all registration and affiliation fees were
paid to the Canadi an Soccer Association, rather than to the Unhited
Sates Soccer Federation.
Moreover, under NLRB precedent, the scope of the unit is not

a nandatory subject of bargaining. (See Mrris, the Devel opi ng Labor
Law (1983), pp. 848-852.) As formulated by the Second Arcuit, the
di fference between bargai ni ng about nandatory subjects and deciding the
appropriate bargaining unit is as foll ows:

The Statute inposes on | abor and nanagenent alike a duty to

bargain in good faith wth respect to wages, hours and ot her

condi tions of enploynent in the expressed belief that such

bargaining is the nost effective way to settle differences

W thout disrupting coomerce. This duty 'does not conpel either

party to agree to a proposal,’ as Section 8(d) states, 'or

require the naki ng of a concession’ and the Board has no power

to settle any of these questions. By way of contrast, it not

only has the power, but is indeed directed, to decide what is

the appropriate bargaining unit in each case. (Douds v.

International Longshorenmen's Ass'n. (2d Ar. 1957) 241 F. 2d
278, 282 [39 LRRVI 2388] .)
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Thus, it would be an unfair labor practice for either party to
Insist to inpasse that enpl oyees be added or excluded froma certified
unit. (Salt Valley Water Wsers' Assn. (1973) 204 NLRB 83 [83 LRRM
1536], enforced (9th dr. 1974) 498 F. 2d. 393 [86 LRRM 2873]; Sperry
Rand Gorp. v. NL.RB. (2d dr. 1974) 492 F. 2d 63 [85 LRRVI 2521, cert,
deni ed (1974) 419 US 831 [87 LRRM 2397] .)

Wii | e General (ounsel suggests (GC Brief, pp. 40-41) that

the issue of Arizona harvesting wages mght have been di scussed during
the Martori-UFWnegoti ations, evidence that either or both of the
parties voluntarily bargai ned over the issue of out-of-state
operations, or refused to bargain over sane, shoul d not be
determnative of the assertion of jurisdiction, as such a standard
woul d undul y i ntrude upon the bargai ning process. To reason otherw se
woul d di scourage the parties fromvoluntarily entering i nto such
agreenents, lest the potential for make whole liability arise. In any
event, the record evidence in this case suggests that the UFW but not
the Respondent, desired to negotiate over the Arizona harvesting
operations, and at no tine were such "negotiati ons" undertaken. Thus,
it woul d appear that the Hoard is wthout jurisdictionto anard nake
whol e to the Arizona conponent of an Arizona conpany' s harvest work
force.

Insofar as the relief sought herein invol ves Arizona
enpl oynent whi ch was part of a continuous cycle regularly placing
agricultural enployees in and out of California, however, reference to

the Sai khon® "contact" anal ysis may provi de an appropriate

30. Mrio Saikhon (1978) 4 ALRB Nb. 72.
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standard by which to consider the General Gounsel's contention that the
Arizona harvesting operations® are properly includeable in the
nakewhol e award. I n Sai khon, the Board formul ated certain criteria for

the exercise of extraterritorial jursdiction: ¥

1. The interest of the state in providing a forumfor its
residents and regul ati ng the busi ness i nvol ved;

2. The relative availability of evidence and the burden of
defense and prosecution in one place rather than in anot her;

3. The ease of access to an alternative forum

4. The avoidance of a multiplicity of suits and
conflicting adjudications; and

5. The extent to which the cause of action arose out of the
defendant's activities in the forumstate.

In reviewng these factors in the context of Respondent's
bargai ning responsibilities vis-a-vis its Arizona harvesting
operations, | conclude that the record does not support the exercise of
jurisdiction by the ALRB:

a. The Interest of the Sate in Providing a Forum

In Sai khon, the Board found that California had a

special interest in protecting all agricultural enpl oyees (resident

_ 31. Both General Oounsel and Respondent have relied upon the
Sai khon case in setting forth their positions in this regard. See
Respondent's Mbtion to O smss Segnent of Specification for Lack of
Jurisdiction (4 August 1983) and General (ounsel's Qpposition to
Respondent's Mbtion (8 August 1983). Furthernore, nelther the rel evant
ALRB certification decisions cited nor the Board s renedial order in
this case specifically exclude the possibility of an assertion of
lhurl sdi ction over the Arizona conponent of Respondent's multistate

arvesting operations.

32. Mrio Saikhon (1978) 4 ALRB No. 72, citing Bel nont
Industries, Inc. v. Superior Gourt (1973) 31 Cal.App.3d 281, 286.
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and non-resident), and Respondent was a resident of Galifornia. In the
Instant case, Martori is an Arizona busi ness whose Arizona harvest
operations are the focal point of General (ounsel's request for nake-
whol e relief. Arizona crews primarily consisted of Arizona residents,
and al t hough harvesters do travel between Galifornia and Arizona, it is
only the Arizona portion of the operation whichis at issue herein. ¥

b. The Iatfi ve Availability of Bvidence and the
Burden of Def ense

As in Saikhon, the instant hearing has been
conducted in Galifornia. Al parties were present and parti ci pat ed.
However, there has been no evi dence presented -- aside from General
Qounsel *'s show ng that Arizona suppl enents have been common to certain
California collective bargai ning agreenents (QX 2-QX 6) -- of
conparabl e Arizona contracts during the rel evant period. Indeed, trial
of that issue mght well involve the Board in full-scal e i nvestigation
of prevailing Arizona wages -- a task which would be potentially
bur densone and thus probl ematical to assertion of jurisdiction.

c. The Ease of Access to an Alternative Forum

As in Sakihon, Arizona is the alternative form

d. Avoidance of a Miltiplicity of Suits and
Gonflicting Adjudications

S nce Sai khon, the Lhited Sates Supreme Gourt has

uphel d the constitutionality of the Arizona Agricul tural Enpl oyrent

33. There is no dispute regarding the Board's jurisdiction
over Respondent's California harvesting operations, and no clai mthat
the Arizona farmenpl oyees (e.g., tractor drivers, irrigators, etc.)
are entitled to any make whol e rel i ef.
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Rel ations Board in Babbit v. Unhited FarmVWrkers Nati onal Whion (1979)
442 US 289 [99 S . 291, 60 L.Ed. 2d 895]. Wiether or not that

Board' s validity is still in question (see Respondent's Mtion to

O smss Segnent of Specification for Lack of Jurisdiction [August 4,
1983]), the fact that the Arizona forumis a possible alternative
raises the potential of conflicting adjudications -- which was of
concern to the Board in Saikhon. Wiile the Nnth Qrcuit has conceded
the apparent anonal y of enpl oyees being represented by different unions
upon crossing the lorado Rver, it has also indicated that such
situation is the natural result of "our constitutional system of
cooperative federalismi. (Uhited FarmVWrkers v. Arizona Agricul tural
Enpl oynent Rel ations Board (9th cir. 1982) 669 F. 2d 1249, 1256, citing
Nevada v. Hall (1979) 440 US 410, 424, n. 24 [99 S Q. at 1190.)

Thus, the Gourt of Appeal has envisioned the possibility of one
conpany' s workers being represented by different unions by virtue of
the grower's nulti-state enterpri se.

e. The Extent to Wich the Cause of Action Arose in the
ForumSate

In Sai khon, Respondent was a California
corporation, wth its principal place of business inthis state, it
had nost of its property here, enployed the majority of its enpl oyees
here, and the only issue in dispute arose out of its Galifornia
agricultural operation. In the instant case, all such indicia conpel a
finding that Arizona, rather than Galifornia, is the appropriate forum
to oversee the col |l ective bargai ning rel ationshi p between Respondent’s
Arizona harvesting work force and the latter's duly el ected

representative. Wile, in a sense, the
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m sconduct "arose" in the Sate of CGalifornia -- where negoti ati ons
took place and the unilateral wage increases were nade -- the relief
prayed in this instance relates solely to the Arizona conponent of
Respondent ' s operations. And, as Respondent had no duty to bargain re
its Arizona operations, it cannot be said that its unl awf ul

CGalifornia actions inpacted upon the Arizona harvest. There is thus no

"reverse" Nsh Noroian® situation in the instant case which

mght call for assertion of jurisdiction.
| thus recommend that no nakewhol e anward be nade to the
Respondent ' s Arizona harvesting crews.

C Prevailing Wge Rates

There is no dispute re General (ounsel 's utilization of the

UFWSun Harvest contract (Q2X 2) in determning the wage rate of
Respondent ' s harvesti ng enpl oyees had there been no bad faith
bargaining. Al parties concede that Martori paid its harvesters at
the Sun Harvest rate, so that no nakewhol e i s due (except for the
fringe benefits discussed, infra) wth respect to this group of
enpl oyees. General Qounsel suggests that Sun Harvest® is the
appropriate conparabl e contract wth respect to Respondent's farm
enpl oyees as well. Respondent di sagrees, and suggests a nunber of
alternative formul ae, including a state-w de survey of UFW

/

/

/

34. (1982) 8 ALRB No. 25, supra.

35. The effective date of the UFWSun Harvest contract was 4
Sept enber 1979 through 31 August 1982 (QCX 2).
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contracts,® as well as a sanpling of first-tine contracts from
various areas.¥

1. Facts™

John Hernandez, the ALRB field examner charged wth the

responsi bi ity of preparing General (ounsel's specification, discovered
only two UPWcontracts between the period February 1979 and Novenber
1982 signed by conpani es which operated in the Inperia Valley: Sun
Harvest and John Hnore.® nly Sun Harvest included | ettuce anong the
crops harvested. Nunerous differences may be observed between Sun
Harvest and the Martori operations: There was a w de di screpancy in
the size of the two operations -- Sun Harvest farns and harvests
thousands of acres of land in the states of Galifornia and Arizona;
Respondent farns and harvests | ess than 500 acres of lettuce in the
state of Galifornia. Sun Harvest farns and harvests a wde variety of
crops whi ch Respondent does not -- the only commodity which the two
entities have in common is |lettuce. Sun Harvest enpl oys thousands of
enpl oyees throughout the year in Galifornia and operates in Huron,

Brentwood, Salinas, nard, and

_ 36. Mggio Tostado, Inc. (RX 13); Kein Ranch (RX 9); Egger
& Chio (RX14); Samuel S Vener (o. (RX5); H& MFarns (RX 11); SKF
Farnms (RX2); K&K Ito Farns (RX 6); Mlica Farns (RX 12); Donl on
Tradi ng Conpany (RX 7); Whited CGelery Gowers (RX 3); Gal Pac dtrus
M. (RX 15); Vvétanabe Ranch (RX 4); Hji Bros. (RX 8).

37. KF Farns (RX 2); Sanuel S vener . (RX5); K&K to
Farns (RX 6); Donlon Trading Gonpany (RX 7); K ein Ranch (RX 9); Mggio
Tostado, Inc. (RX13); Egger & Ghio (RX 14); Gl Pac Atrus . (RX
15). See Respondent Brief, pp. 29-30.

38. The parties stipulated to a great portion of these
facts. (See Jt Ex. 1.)

39. The latter consisted of a contract wage reopener.
(See &X 7.)
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the Inperial Valley in Galifornia as well as in Yuma and Phoeni X,
Arizona. Respondent operated only in the Inperial Valley as well as in
Agui l a and Harquahel a, Arizona. However, both conpanies paid the sane
rate toits lettuce harvesters during the pertinent period,

both shared Inperial Valley |ocations, and both grew and harvest ed

their ow (inperial valley) lettuce.?

In 1975-76, two Salinas conpanies — I nterharvest? and

the Salinas Marketing Go-op -- signed a UFWagreenent whi ch becane t he
latter's "standard" for the vegetable industry. Followng that tine,
this standard agreenent was brought into the Inperia Valley, and
various Inperial Valley growers signed contracts based on this
standard, including ol ace, \Vessey, Mggi o- Tostado, G owers Exchange,
and Hiubbard. During the period 1979-81, certai n enpl oyers who operat ed
out of Salinas al so began to cone down to the Inperal Valley, under the
Sun Harvest contract, including Cal Goastal, Geen Valley, Produce Co-
op, Sun Harvest, Hiubbard, and Gshita. The UFWutilized the Sun Harvest
contract as a basis for naking proposals to Inperial Valley vegetabl e
growers because of the simlarity of work forces, crops, operations,

and narkets. %2

40. During the relevant period, Respondent's general

| aborers and m scel | aneous wor kers (farm enpl oyees? were earning $4. 12
er hour, $4.18 per hour, and $4.33 per hour; the [owest Sun Harvest
ase wage for general |abor was $5.00 per hour. See QX 2. Wth the
exception of certain irrigators and/ or nmachi ne operators who were

earni ng $4. 80-$4.90 an hour, these workers were categorized by M.
Hernandez at the $5.10 per hour Sun Harvest irrigator's rate and in two
instances at the $6.10 per hour Sun Harvest equi pnent operator rate.

41. Interharvest becanme Sun Harvest in 1978.

42. Such was not the case, for exanple, wth respect to
Santa Maria veget abl e growers, whose narkets were not necessarily
identical to those of the Salinas and Inperial Valley conpani es, and
whose work forces were not nearly as interchangeabl e.
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For its part, Respondent rejected the terns of the Sun
Harvest "package" -- feeling that the farmwages proposed were
substantially above the farmng wages in the Inperial Valley. S nce
Sept enber 1979, only one Inperial Valley based farmng/ harvesting

operation (ol ace Brothers in 1982)% without operations in Salinas

had signed a UFWSun Harvest agreenent. The only other contract
signed in 1979 in the Inperial Valley by a conpany which did
busi ness only in the Inperial Valley was that negotiated wth John
J. Brore in March 1979.% The latter, however, did not harvest
its own crops, and "farned substantially nore acreage and varieties of
crops than did Martori." (Jt. Ex. 1, p. 27.) Martori paid during
1979-80 conpetitive farmng wages wth those that were paid by ot her
enpl oyers in the Inperial Valley.

Respondent has al so provi ded a nunber of statew de UFW

contracts® which were executed at various tines and whi ch

contai ned an average basi c contract wage (general |abor) of $3.52 per
hour and whi ch woul d result in no nakewhole liability even after
conputation of fringe benefits. Respondent contends (Respondent Bri ef,
pp. 29-30) that a sanple of the first-tine contracts fromthis group
provi de an appropriate prediction of what Martori and the URWwoul d

have negotiated absent the forner's bad faith:

43. See RX 10.

44. The UFWJohn J. Hnore reopener was effective on 1 March
1979, but the Addendumwas actual |y signed on 31 March 1980 (QX 7).

45. See Respondent's Hrst Amended Answer to
NMakewhol e/ Backpay Specification, Exhibit A
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COMPANY

CalPac Citrus
Co.(RX15)

Average
Base Wage:

-88-

LOCATION

Bythe

$340hr.

CROPS

Lemons,
oranges,
grapefuit
(2,700-2500

WAGES

$360hr.
(1079
10180)

DURATION  WORKFORCE

1011977 Employs

101980 approximately 20
asimgators and
tractor drivers



2. Analysis and Goncl usi ons

In Kyutoku Nursery, Inc. (1982) 8 ALRB Nb. 73, the Board first

suggested that NLRB and ALRB precedents concerning the cal cul ati on of
backpay ow ng a di scrimnatee were generally applicable to the

calcul ation of the amount of nakewhol e due to the Respondent's affected
enpl oyees. Wiere the General (ounsel had established at hearing that
the nakewhol e anounts (in its specification) were calculated in a
nmanner that was reasonabl e and conforned to the standards set forth in
ALRB decisions, its fornula woul d be adopted. Wiere Respondent proved
that the General (ounsel's net hodol ogy was arbitrary, unreasonabl e, or
i nconsi stent wth Board precedent, or that sonme other nethod of

det erm ni ng the nmakewhol e anmount was nore appropriate, the General
Qounsel 's fornmula may be nodified or rejected. Utinately, the
responsibility of the admnistrative |awjudge is "to consi der whet her
General Gounsel's formula is the proper one in viewof all of the

evi dence and to nmake recommendati ons to the Board as to the nost
accurate nethod of determning the anount due." (Hgh & Mghty Farns
(1982) 8 ALRB No. 100, p. 2, n. 3.)

In the instant case, | note that there exist certain

di fferences between the Sun Harvest® and Martori operations -- in

factors considered significant by the Board: Respondent's I|nperial
Val | ey operations consisted entirely of lettuce; Sun Harvest grew
wheat, carrots, mlo, cotton, tonatoes, and onions in the inperial

Valley in addition to lettuce during the rel evant period. Wile Sun

46. See RX 24.
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Harvest planted over 1,000 acres of lettuce during the rel evant season,
Respondent ' s acreage was 475. The Sun Harvest work force exceeded
1,000 workers in 1978 and was in excess of 700 for 1980 and 500 for
1981. Martori enpl oyed fewer than 150 individual s in both farmand
harvest operations in the Inperial Valley. n the other hand, there
were at least sone simlarities of work force (wWwth respect to the farm
enpl oyees), crop (lettuce), particular job categories and operations
(tractor drivers and irrigators), as well as simlar narkets for

Mrrtori and the Sun Harvest Inperial Valley operations. %

The only
other UPWcontract in the area during the relevant tine period -- John
Hnore® (although the latter farned substantially nore acreage and
varieties of crops than did Martori and did not harvest its own crops)
-- paid its farmenpl oyees wages conparabl e to those contai ned in the
Sun Harvest agreenent, including the identical Sun Harvest base | abor

wage $5.00 per hour).®

_ 47, Jt BEx 1, pp. 8-13. Sipulated testinony of David
Martinez.)

48. QX 7.

o 49. | amfurther aware of the admnistrative |aw judge' s
decision (issued 1 April 1983) in Case No. 79-CE-114-EC et al, pp. 25
26 (Holtville Farns) and Respondent's Answer to Backpay Specification
on file in that case wherein the Respondent Holtville Farns admtted to
raising farmwages to match the Sun Harvest rate during the rel evant
period. (26 Novenber 1979.) As the case is presently pendi ng before
the Board, | do not rely upon any of the ALJ's factual findings in
reaching ny decision herein. (See Labor Code section 1160.3; 8 Cal .
Admn. Gode section 20286.) However, such facts, if ultinately found
by the Board, woul d provide further support for the decision that the
Sun Harvest $5.00 base rate is the appropriate conparabl e wage for
Respondent ' s farm enpl oyees.
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| amnot persuaded by Respondent's contention (Resp. Brief,
pp. 26-29) that it woul d never have agreed to the Sun Harvest farm
rate, as it was Respondent’'s bad faith negotiating posture which
nandates this determnation of the appropriate nakewhol e wage. (Labor
Gode section 1160.3; J.R Norton v. Agricultural Labor Rel ati ons Board
(1979) 26 Cal.3d 1.) As this Board has observed in rejecting a

Respondent's "“financial inability" defense to a proposed nakewhol e
formul a:
An agricul tural enpl oyee's right to recei ve nakewhole is
based on havi ng worked for Respondent at any tine during the
makewhol e period. Respondent's liability has been
established in a prior unfair |abor practice (UP)
proceedi ng where we concl uded that Respondent unl awful |y
refused to bargain in good faith wth the certified
bargai ning representative of its agricultural enployees.
Respondent nmay not now seek to mtigate or negate its
liability based on any defense it raised or coul d have
raised during the WP proceedi ngs. (Robert H H ckam (1983)
9 ARB Nbo. 6, pp. 13-14.)
Thus, proof of Respondent's subjective wllingness to agree to
particular itens of a contract is beyond the scope of the task at

hand. &

| amnot convinced that Respondent's al ternative nake-whol e
formul a (based upon an average of the wage rates contai ned i n any of
the eight (8) UFWcontracts) referred to in Respondent’'s Brief (pp. 29-
30) better approxi mates the farmwages that Respondent woul d have
negoti ated absent its bad faith. nly Mggi o Tostado of the

"conparative" contracts had operations wthin the Inperial Valley

50. By the sane token, proof of the UV$ subjective
notivation in proffering the Sun Harvest contract cannot be
determnative of the question of what the parties woul d have
negoti at ed absent Respondent's bad faith posture.
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(Westnorel and).® The other conpanies were |ocated i n Oxnard, San
Oego Gounty, San joaquin Valley, and Blythe. Al of the contracts
refl ected wage scal es between $3.20 per hour and $3. 60 per hour -- or

| ower than the non-contractual wages paid by Martori toits farm

enpl oyees. Sone of the contracts -- Egger & Giio, K ein Ranch, Gal Pac
dtrus, Samuel S Vener (. -- were at conpani es which did not harvest
lettuce. Additionally, each of the contracts was entered into wel |

bef ore the make-whol e period. And there is no historical

evi dence of the conpani es' pre-contractual wage rates by which to

eval uate the effect, if any, of good faith bargai ning? on the

negotiations in question. Because of these differences -- and in
particular the fact that each of the contracts contai ned wage rates

| oner than the basic Martori wage,® | do not find that the

51. There is no evidence on this record of the
scope/ nature of the Maggi o Tostado (Veéstnorel and) operation —and t hus
no Indication of its relative conparability to Respondent in terns of
wor kforce, crop, acreage, etc. Nor have | been able to find Board
precedent describing the pertinent Maggi o Tostado operati on.

52. It is thus unhel pful to knowthat the eight contracts
were "first-tine agreenents” wth the UFW This factor, absent sone
obj ective criteria of the conpani es' wage-rate histories does not help
predi ct what the parties woul d have negotiated in the instant case.

53. Wile it nay be possible that no wage adj ust nent woul d be
derived fromthe col | ective bargai ni ng |orocess -- e.g., in the case of
Respondent ' s harvest wages whi ch General Gounsel has conceded were
conparabl e to the Sun Harvest standard -- | find it difficult to infer
that the outcome of negotiations re the farmenpl oyees woul d result in
a | ower base wage than that was earned wthout contract. | note that
even after application of the AdamDairy fringe benefit factor to the
Respondent ' s recommended aver age wage based on the 8 sanpl e contracts,
no nakewhol e woul d be due. | believe that sone economc |oss froma
refusal to bargain is presunptive fromthe statute. See NL.RB .
Mastro Plastics Gorp. (2d Ar. 1965) 354 F.2d 170, cert, denied (1966)
384. US 972; Labor Code section 1160. 3.
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aver agi ng approach presents a nore appropriate cal cul ation of the nmake
whol e due Respondent' s enpl oyees.

Nor does the fact that the ol ace Brothers base wage ($5.45
per hour) negotiated in 1982 was | ower than the existing Sun Harvest
rate ($6.55 per hour) conpel the conclusion that the Martori 1979- 80
negoti ated farmwage woul d be | ower than the Sun Harvest rate. Wt hout
evi dence of the actual (non-contractual) (ol ace Farmwage during the
nake whol e period, there is no neans by which to ascertain the inpact,
if any, of collective bargaining on the ol ace operati ons.
Gonsequently, there is no evidence wth which to anal ogi ze the ol ace
bargai ning history to the i nstant proceedi ngs.

Fnally, | reject Respondent's contentions (Resp. Brief, pp.

38-43) that General (ounsel 's unsupervi sed cal cul ation viol ates the

anti-trust provisions of the Sherman Act (15 US C 81). It is the
Board' s function to find the nost appropriate fornula -- in viewof all
the evidence -- for calculating the enpl oyees | osses resulting for
Respondent ' s viol ations of section 1153(e). Such a role has been
statutorily nmandated by section 1160.3. As | conclude only that in
this context -- where the Sun Harvest operations involved the identical
crop in the sane geographic area as Martori, where the harvest enpl oyee
wages were conparabl e to Respondent's harvesting wage® -- the Sun

Harvest contract i s the nost

54. | note simlar "factors' of conparability” in the John J.
Hnore operation (crop, location, harvest and farmenpl oyee wage). See
John Hnore, Inc. (1978) 4 ALRB No. 98, ALJD pp. 2-3, rev. denied, Q.
App. 4th Dst., Dv. 1, My 21, 1979, hg. denied June 27, 1979, for
brief description of said operations.
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appropriate standard for ascertai ning the wages whi ch woul d have been
negoti ated absent Respondent's bad faith. Indeed, since | have
rejected the alternatives proposed by Respondent, and in the absence of
any history of wages at (ol ace Brothers, or at any of the other
oper ati ons Respondent suggests are conparabl e, Respondent's vi ew at
best would call for sone estinmate of farmenpl oyee wages between its
$4. 12 per hour base wage (pre-contractual) and the $5.00 per hour base
wage at Sun Harvest. Such a result on this record -- i.e., "splitting
the difference" -- would seemto be purely arbitrary and an abdi cation
of the responsibility of the ALJ to recommend the nost appropriate rate
based on the avail abl e evidence. | reject such approach, and recommend
that the utilization of the $5.00 per hour base wage contai ned in the
Sun Harvest contract be relied upon as the best approxi mati on of the
prevail i ng wages (for farmenpl oyees) whi ch woul d have been negoti at ed
absent Respondent's bad faith. ¥
D Fringe Benefits

In AdamDai ry dba Rancho Dos R os (1978) 4 ALRB no. 24, the

Board adopted a fringe benefit formula based on the 1974 Bureau of
Labor Satistics report for non-nmanufacturing industries. As fringe
benefits then represented 22 percent of an enpl oyee's total wage
package, the nakewhol e wage was assi gned a val ue of 78 percent (.78).
That formul a was adopted, and an individual contract-by-contract

anal ysis rejected in Robert H H ckam (1983)

55. O course, there nay well be significant objective
reasons why the Sun Harvest farmwage woul d not be an appropri ate
conpar abl e wage (or the only conparabl e contract) in other situations -
- particularly, where the historical pattern of wages |abor pool
d(henands, e'é c., soindicate. Such factors are not present, however, on
this record.
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9 ALRB No. 6, inorder to sinplify the conpliance proceedi ngs, provide
appropriate redress for the discrimnatees, and pronote future
collective bargaining. | therefore reject Respondent's suggestion that
the fringe benefits offered in another contract (Admiral Packing)®
shoul d be utilized as the basis for allowable fringes in the instant

57/

case. A'so, | recomend reduci ng the gross nake whol e wage by 6.3

percent pursuant to Robert H Hckam supra, in light of the evidence

that Respondent nade its nandatory fringe benefit contributions during
the relevant tine period. | also would allowcredit for the amount of
voluntary fringe benefits actually paid by Martori (See Respondent's
Answer to Specification, Exhibits D G)

V. | NTEREST RATE

The Board has upheld its authority to nodify its own orders
where the ALRB had not |ost jurisdiction by virtue of appellate court
review (Hgh and Mghty Farns (1982) 8 ALRB No. 100.) The rational e

for such decision was that the Board s jurisdiction renai ned intact
foll ow ng sumary deni al of review —because such sutmary denial by the
court of appeals neither affirned nor reversed a Board deci sion. The

Board thus ruled in Hgh and Mghty, supra, that it had retai ned the

power to nodify its order as if there had been no appeal. Recent Board

precedent has recommended that the

56. See Respondent's Answer to Backpay Specifi cati on.

57. As Hckamrepresents the Board' s nost recent ruling in
connection with the calculation of fringe benefits, | nust reject
Respondent ' s contention that the fringe benefit calculations are either
i nproperly punitive or pronpted by the Enpl oyee Retirenent |ncone
Security Act (29 U S C 1001, et seqg. ["ERSA']).
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Lu-Ete® interest rate formul a be applied prospectively fromthe

date of the Board s suppl enental decision, where the Board s ori gi nal

order specified seven percent per annum (Bruce Church, Inc. (1983) 9

ALRB Nb. 19.) Here, reviewwas denied summarily by the Gourt of
Appeal s, Fourth Ostrict, Dvision Ohe, and by the Galifornia Suprene

Qourt. | therefore recomrmend prospective application of the Lu-Bte

interest rate formula fromthe date of the Board' s suppl enent al
decision in this natter. In all other respects, the interest rate

ordered originally by the Board shoul d rermai n unchanged.

M. THE COWPUTATI ONS

The backpay (pl us nmakewhol e suppl enent) due each of the
nenbers of the Johnny Martinez crew discrimnatorily di scharged on or
about 5 February 1980 is reflected in Appendi x A attached hereto. Said
sumfor each di scrimnatee has bee cal cul ated by dividing the gross
backpay owi ng by the .78 AddamDairy factor: $70.97 divided by .78
equal s $90.99 -- the total ow ng (includi ng nakewhol e suppl enent )
during the backpay period. No credit for nandatory contributions has
been al | oned as the di scrimnatees were not on Respondent's payrol | for
the one day involved, and thus no paynent of such contributions can be
pr esuned.

The | osses due each testifying discrimnatee for
Respondent ' s di sconti nuance of the Cal exi co bus transportation are
summari zed in Appendi x B attached her et o.

Wth respect to the (contractual) nakewhol e anounts due

58. (1982) 8 ALRB Nb. 55.
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Respondent ' s enpl oyees, | recomrmend the fol | ow ng conput ati ons:

1. The nake whol e anounts due the Respondent's harvesting
enpl oyees listed in Respondent's Answer to Specification (Exhibit D
nay be cal culated by sinply nultiplying the gross wage (act ual
earnings) by 1.20 (1.201282051), whi ch nunber represents the ratio
derived by the AdamDbDairy factor and the H ckamcredit for nandatory
contributions. Wth respect to the farmenpl oyees (see Respondent
Answer to Specification, Exhibit H, | recommend utilization of the
proportional -increase cal cul ati on pursuant to AdamDairy dba Rancho

Dos Ros (1978) 4 AARB Nb. 24 and Robert H H ckam(1983) 9 ALRB Nb.

6.® Because of the difficulty in equating the various Sun. Harvest

classifications wth the rather conpl ex payrol| accounting categories
reflected in Respondent's scherme (RX 23),% | amnot persuaded that

there is the necessary "cl ose correspondence” between the Respondent's
job classifications and those specified in the Sun Harvest contract to

adopt General Qounsel's cal cul ations en toto. See Robert H H ckam

supra.) | have therefore included in Appendi x Cthe appropriate wage
scal es whi ch have apparent!ly been inproperly conputed i n Respondent'
Answer to Specification.

S nce the Board is presently considering the applicability of
its nakewhole formula in the pending J.R Norton, Gase No. 77- (& 166-E

| have refrained fromredoing the parties' calcul ations

59. Those enpl oyees earning nore than the $4.12 per hour
(lowest Martori wage) are sinply granted a wage i ncrease proportionate
to the $5.00 per hour Sun Harvest base wage.

60. The docunent, refers to sone thirty-four (34) job

categories, each given a particul ar code related to Respondent's
payrol | accounti ng.
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inthis decision to avoid potentially unnecessary (and | engt hy)
conput at i ons.

Pursuant to Labor Gode section 1160.3, | hereby issue the
fol | ow ng recomended:

CRER

Respondent, Martori Brothers, its officers, agents,
successors, and assigns, shall pay:

A To the enpl oyees listed in the attached Appendix B, and to
Mario Contreras and Lorenzo Rco listed in attached Appendi x A the
anounts set forth therein beside their respective nanes, plus interest
t hereon conpounded at the rate of seven percent (7% per annumt hrough
the date of the Board' s suppl enental decision and thereafter in
accordance with the fornula set forthin Lu-Bte Farns, Inc. (1982) 8

ALRB Nb. 55.

B. Respondent, Martori Brothers, its officers, agents,
successors, and assigns, shall further pay to the Regional Drector (H
Gentre Region) the sumof $90.99/individual plus interest as provided
above to be held in an escrow account pursuant to the provisions of the
foregoi ng deci sion on behal f of all of the naned di scrimnatees in
Appendi x A (wth the exception of Mario Contreras and Lorenzo R co).

C General Qounsel is ordered to prepare a new
(contractual ) makewhol e specification consistent wth the. provisions
of this decision with respect to Respondent’'s harvesting and farm
enpl oyees. This portion of the order shall be autormatically stayed if

any party files exceptions during the applicable tine period
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provided by 8 California Admnistrative Code secti on 20282.
DATED Novenber 21, 1983

,\;gt‘:‘.z‘ﬁ» v/
STUART A VEIN
Admni strati ve Law Judge




APPEND X A

(Martinez Gew

Enpl oyee BACK PAY ( -Igaogﬁlﬁ%w‘éll\ﬁs
nakewhol e
suppl enent )
A fonso Acosta $70. 97 $90. 99
Ruben Acost a $70. 97 $90. 99
Antonio Amal $70. 97 $90. 99
Roberto H ores $70. 97 $90. 99
Rodol f o Robl es $70. 97 $90. 99
Celio Querrero $70. 97 $90. 99
Benito lzaguirre $70. 97 $90. 99
Franci sco Robl es $70. 97 $90. 99
Gonstanti no M I | avi cenci o $70. 97 $90. 99
Jose Val enzuel a $70. 97 $90. 99
M cente M arreal $70. 97 $90. 99
Jesus Espi noza $70. 97 $90. 99
| snael Perez $70. 97 $90. 99
Mar garit o Sandoval $70. 97 $90. 99
Mar cos Sandoval $70. 97 $90. 99
Jose L. Garcia $70. 97 $90. 99
Fausto V. Garcia $70. 97 $90. 99
Lorenzo R co $70. 97 $90. 99
Mari o Qontreras $70. 97 $90. 99
| srael Her nandez $70. 97 $90. 99

Formula: Back Pay/.78 = Total On ng
$70.97/. 78 = $90. 99



APPEND X B

(Losses From Gessation of Transportation)

NAMVE TRANSPCRTATI ON LCST TOTAL
EXPENSE VWRK ONNG
Mari o Gontreras $3. 00/ day x -0- $129. 00
43 days = $129. 00
Lorenzo R co $2. 50/ day x A
23 days = $57.50 0 $ 57.50
Mi ses Soto $3. 00/ day x 2/ 13/ 79
20 days = $60. 00 $106. 45
2/ 15/ 79 $370. 24
$115. 43
2/ 16/ 79
$ 88.36
$310. 2
| gnaci o Soto $3. 00/ day x 2/ 13/ 79
9 days = $27.00 $106. 45
2/ 15/ 79 $256. 24
$115. 43
2/ 16/ 79
$ 88.36
$310. 24

(Less $27/ day
Interimearnings) =
$229. 24



MARTCR

Regul ar
$4. 12
$4. 18
$4. 33
$4. 80
$4. 90

Qvertine
$6. 18
$6. 27
$6. 495
$7.20
$7.35

APPEND X C
VWge Rates (Farm Enpl oyees)

SUN HARVEST

$5. 00

DAM DA RY FCRMLLA

$5. 00
$5. 07
$5.25
$5. 83
$5. 95

$7.50
$7.61
$7. 88
$3.74
$8.92
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